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PROCEEDI NGS

CHAI RVAN KONYK:  1'd like to wel conme you to
t he January 21, 1999 Board of Adjustnent neeting and
start with the roll call and declaration of the
guor um

M5. MOODY: M. Harold Cohen?
MR. COHEN: Here.

M5. MOODY: M. Bob Basehart?
MR, BASEHART: Here.

M5. MOODY: M. Stanley M sroch?
MR. M SROCH:  Here.

M5. MOODY: M. Gl bert More?
MR. MOORE: Here.

M5. MOODY: M. Raynond Puzzitiello?
( NO RESPONSE)

M5. MOODY: M. Steven Rubin?
MR RUBIN. Here.

M5. MOODY: M. denn W chinsky?
MR, W CHI NSKY: Here.

M5. MOODY: Ms. Chell e Konyk?
M5. KONYK: Here.

M5. MOODY: We have a quorum

M5. KONYK: Ckay.

have before ne proof of publication in the
Pal m Beach Post on January 3, 1999.

The next item on the agenda is the renmarks
of the Chairman of the Board. The county attorney
has asked nme to have the nenbers of the Board
disclose at this tinme if there's been any exparte
comuni cation on any of the issues that are brought
before us. Does anybody have anything to disclose?

MR.  BASEHART: Madam Chairman, | had
di scussions wth the applicant on nunber five which
is the BOFA 9800100 and on nunber three BOFA
9800093. And for the record ny discussions with
t hose individuals had -- did not change my opinion
on the matters.
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MR. CCHEN: I want to disclose a letter |
recei ved from Nor man Fi nd.

CHAI RVAN KONYK: | think everyone got that
letter.

MR. W CHI NSKY: Madam Chair, | received

correspondence on itens three, four and five on the
agenda today. There has been no comruni cation from
ne. But | did receive correspondence referencing
their itens.

CHAI RVAN KONYK:  Anyone el se?

MR RUBIN. | received the January 12, 1999
letter from Kevin Rathery regarding 98-87. St af f
has a copy and al so received a cover letter and a
menor andum dated January 4, 1999 from Dennis
Koehl er, Esquire regardi ng BOFA 98- 100.

CHAI RMAN KONYK:  And | al so recei ved both of
t hose publicati ons.

MR. BASEHART: So did I

MR. COHEN. Sane here.

CHAI RVAN KONYK: But |I didn't read m ne,
just for the record.

Ckay, for those of you who are not famliar
with how the Board conducts it's business, the
agenda is divided into two parts the consent agenda
and the regular agenda. If your itemis on the
consent agenda it has been reconmended for approval
by staff either with or wthout conditions. The
applicant has agreed with the conditions, the Board
menbers have read the report and do not feel the
itemwarrants a full hearing and there is not any
opposition fromthe public. |If your itemis pulled
fromthe consent it will be reordered to the regul ar
agenda. Itens on the regular agenda are itens that
have either been recommended for denial by staff or
the applicant does not agree with the conditions
that staff has recomended or there's opposition
from the public or a Board nenber feels the item
warrants a full hearing.

The next itemon the agenda is the approval
of the mnutes. Apparently we had sone trouble --
the court reporter had sone trouble wth her
equi pnent |ast nonth and G enn's noticed that there
are sonme errors in the mnutes that he wanted to
bring forward.

MR. W CHI NSKY: Just two itenms that |
noti ced on page 13 of the witten transcript, second
par agr aph where | was speaki ng regardi ng t he quorum
the third line down should read with a bare quorum
B-A-RE, instead of a fair quorum And the other
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iteml| noticed was on page 35, the speaker | believe
was Rabi Brander, was it B-R-A-N-D-E-R not G anger.
| believe that was his nane but just for clarity.
That's all | saw

CHAI RVAN  KONYK: Anybody el se have any
corrections?
( NO RESPONSE)

CHAI RVAN KONYK: | s soneone prepared to nmake
a notion to approve the mnutes with those changes?

MR. W CHI NSKY: So noved.

CHAI RVAN KONYK: Motion by M. Wchinsky,
second by?

MR. M SROCH:  Second.

CHAI RVAN KONYK: M. Msroch, all those in
favor?

(ALL RESPOND AYE)

CHAI RMAN KONYK:  Mbtion carries unani nously.

The next item on the agenda is remarks of
the zoning director.

MR. Macd LLI S: I'"d just like to nmake a
coorment on the nenpo that staff sent to you |ast
nmont h regardi ng the quorumand the voting. The only
response we got back | believe was M. Rubin saying

he opposed the code revision to have it -- for three
affirmati ve vot es.
CHAI RMAN  KONYK: I didn't get t he

menor andum

MR MACA LLIS: Al it was the neno was a
foll ow up of what your --

CHAI RVAN KONYK: Wl | nost of us had al ready
responded here.

MR. MACG LLI S: Right, there were severa
board nmenbers who weren't here. So we sent it out to
every board nenber, and | asked that wthin
believe it was ten days fromreceiving the letter if
you could contact us if you had opposition. If you
didn't -- if we didn't hear back fromyou we assuned
that you were okay with anmending the ULDC to all ow
affirmati ve vote, three i nstead of the current four.

MR. W CHI NSKY: | believe it was a sinple
maj ority.

CHAI RVAN KONYK:  Sinple majority.

MR MACALLIS: Sinple majority, I'msorry,
sinple majority vote. W have talked to the code
revision staff, the conm ssion to adverti se woul d be
January 28, 1999. The full CTF would hear this on
February the 2nd and again on February the 9th. The
first reading by the Board of County Conm ssioners
woul d be on February 23rd and the final adoption



6

woul d be March 16t h. So that would be one nore
heari ng at the February 18th neeting we have to nmake
sure we have six people here to have --

CHAI RMAN KONYK: Right, and it's only an
issue if we have five or |ess.

MR MACA LLIS: Correct.

CHAI RVAN KONYK:  Anyt hi ng el se?

MR. MACG LLI'S: The only other conmment if we
did provide you because there was -- sonme of the
board nenbers weren't here several itens were
post poned | ast nmonth and there was testinony taken
on several of the cases and the Board directed staff
to make sure you had the m nutes so you coul d revi ew
those. On one of the cases it was continued and
there's sonme testinony by surroundi ng residents who
couldn't cone again. We'll remnd you when that
comes up agai n but everyone should have in front of
you the backup mnutes fromthat |ast hearing.

CHAI RVAN KONYK:  Ckay.

MR. MACA LLIS: Those are the only comments.

CHAI RVAN KONYK: Are there any changes to
t he agenda?

MR. MACA LLIS: Yes, inadvertently the two
subdivision itens weren't put on the agenda. So SD-
93 which you actually got the backup naterial but
it's not in your agenda. They're asking for a
thirty day postponenent on that item So that woul d
be February the 18, 1999, at nine o'clock.

CHAI RVAN KONYK: Is the applicant present?

MR, MACG LLI S: Just for your information
t he engi neering division -- David can conment if he
want s does support a 30 day postponenent by right.

CHAI RMAN KONYK: It's by right, isn't it?

MR. RATHERY: Good norni ng, Kevin Rathery,
we are requesting a 30 day postponenent to the
February 18th neeting.

CHAI RVAN KONYK:  And you'll be ready then?

MR. RATHERY: We're ready now | just wanted
to give you an extra 30 days.

CHAI RVAN KONYK:  Ckay.

MR. MACA LLI S: The other change to the
agenda woul d be under the consent agenda. [1'd like
to add another item Itemthree which would be the
subdivision item 92, SD-92. Wich is the petition
of Newport Bay Cub, Inc. who's requesting a
variance from the |ake sl opes. The applicant is
here there are four conditions which they apparently
agree with so that can go on the consent agenda.

The only thing I want to change is --
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AUDI ENCE MEMBER: I"'m not sure if this is
appropriate but is the Benedetto natter com ng up at
this nonent ?

MR. MACA LLIS: No.

CHAI RVAN KONYK:  No.

AUDI ENCE MEMBER: | wish to speak to it when

it is.
CHAI RVAN KONYK:  We' Il let you know.
MR. MACA LLIS: Those are the only changes.
CHAI RVAN  KONYK: Ckay, so we have an
additional item to the consent and we have a

post ponemnent .

Ckay, alright the first itemon the consent
agenda i s BOFA 9900001, Stanley Benedetto and Judy
Benedetto to all ow an exi sting roomaddition on the
rear of the single famly devel opnent to encroach in
to the rear setback. Is the applicant present?

MR, RUBI N Madam Chair, before you begin
with this particular petition | nust announce | have
to recuse nyself | represent M. and M's. Benedetto,
they are present clients and it would therefore be
i nappropriate for ne to hear this notion.

CHAI RVAN KONYK: Let the record reflect that
M. Rubin has recused hinself fromthis matter.

MR.  BENEDETTO. Stanl ey Benedetto, 5576
Anerican Crcle Delray Beach, Florida.

CHAI RVAN KONYK: M. Benedetto, the staff
has recommended two condi ti ons do you understand and
agree with those conditions?

MR. BENEDETTO Yes | do.

CHAI RVAN KONYK:  Ckay, is there any nenber
of the public to speak onthis iten? Could you step
forward and give us your nanme for the record?

MR. FLINT: M name is Howard Flint.

CHAI RVAN  KONYK: M. Benedetto, could you
et himstep up to the podium thank you.

MR. FLINT: M nane is Howard Flint | |ive
in Heritage Park Devel opnent, the sanme devel opnent
that M. Benedetto lives in. | live on lot 16 which
is just a few hones fromwhere he is and | think it
may be marked on the map. | would |like to note that
| think M. Rubin's recusal is certainly in order
and | appreciate his doing that because |I know t hat
he represents M. Benedetto.

| note that from sone papers that | just
received just a few mnutes ago that M. Benedetto
has previously violated the rules when he closed in
his porch. He was cited for that and that's of
record.
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CHAI RVAN KONYK: This isn't going to be a
full hearing right now Just nmake a brief statenent
on whet her or not you object to this variance and --

MR.  FLI NT: I'"'m not sure of the procedure
but I do object and | sent a letter inand | wish to
speak further to it when it's appropriate.

CHAI RVAN KONYK: Ckay, then we will have to
pull this itemfromthe consent agenda and it wll
be reordered to the regular agenda. It will becone
the first itemon the regul ar agenda.

MR. FLINT: Thank you.

CHAI RVAN KONYK:  So BOFA 9900001, is being
nmoved to the regul ar agenda.

CHAI RVAN KONYK: The next itemon the consent
agenda is Board of Adjustnment Tinme Extension
9900006, the applicant is requesting a tine
extension to BA98-7 conditions tw and four.
Condition two required the applicant to obtain a
buil ding permt by January 17, 1999, and condition
nunber four required the applicant to obtain a
special permt for the accessory apartnent by
Decenber 17, 1998. |Is the applicant present?

M5. RAWN:  Yes.

CHAl RVAN KONYK:  Wul d you state your nane
for the record and cone up to the podium please?

M5. RAWN.  Ki m Rawn.

CHAI RVAN  KONYK: Can you spell your |ast
name?

M5. RAWN. R-A-WN.

CHAI RVAN KONYK:  The staff has recomrended
five conditions do you understand and agree wth
t hose conditions?

M5. RAWN. Yeah, | got six.

CHAI RMVAN KONYK:  Jon?

MR. MACGA LLI'S: Maybe one i s the engineering
condition -- oh she's referring to her special
permt that she's got.

M5. RAVWN.  Ckay.

CHAI RVAN KONYK:  Ckay.

MR MACGQ LLI S: So it's the origina
conditions that we had we just changed t he two dates
that were all ready expired.

M5. RAVWN.  Ckay.

CHAI RVAN KONYK: Is there anybody from the
public to speak on this itenf?

( NO RESPONSE)
CHAI RVAN KONYK:  Any letters, Jon?



MR MACA LLIS: W don't send out letters.

CHAI RVAN KONYK: Any menber of the Board feel
that this item should not remain on the consent?
( NO RESPONSE)

CHAI RVAN  KONYK: Seeing none Board of
Adj ust nent Ti ne Ext ensi on 9900006 wil|l remai n on the
consent.

M5. RAWN. Can | |eave?

CHAI RVAN KONYK:  Well you have to wait until
we vote on it and then you can | eave.

STAFF RECOVMENDATI ON:

Staff recommends a naxinmum 6 nonth tine extension
for BA98-70, Condition #2, #3 and #4. Condition #2
from January 17, 1999 to July 17, 1999; Condition
#3, from April 17,1999 to OCctober 17, 1999; and
Condi ti on #4 fromDecenber 17, 1998 to June 17, 1999,
consistent with Section 5.7.H 2 of the ULDC, to
provide additional tinme for the petitioner to
commence devel opnment and inplenent the approved
vari ances.

The property owner shall conply with all conditions
of approval of BA98-70, unless nodified herein:

ZONI NG CONDI Tl ONS

1. The property owner shall provi de the
Building Division with a copy of the Board of
Adj ust nent Result Letter and a copy of the Site Pl an
presented to the Board, sinultaneously wth the
buil ding permt application. (BLDG PERM T: BLDG)

2. By January 17,1999, the applicant shal
apply to the Building Division for a permt for the
700 square foot accessory apartmnent. ( DATE:

MONI TORI NG - Bl dg)
| S hereby anended to read:

By July 17,1999, the applicant shall apply
to the Building Division for a permt for the 700
square foot accessory apartnent. (DATE: MON TORI NG
- Bl dg)

3. By April 17,1999, the applicant shall obtain
a building permt for the 700 square foot accessory
apartnent. (DATE: MONI TORI NG - Bl dg)
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| s hereby anended to read:
By Cctober 17,1999, the applicant shal

obtain a building permt for the 700 square foot
accessory apartnment. (DATE: MONI TORI NG - Bl dg)

4. By Decenber 17, 1998, the applicant shal
obtain a Special Permt fromthe Zoning D vision for
the accessory apartment. ( DATE:

MONI TORI NG- Zoni ng- BA)
| s hereby anended to read:
By June 17,1999, the applicant shall obtain

a Special Permit from the Zoning Division for the
accessory apartnment. (DATE: MON TORI NG Zoni ng- BA)

5. Prior to the issuance of the Certificate of
Cccupancy for the accessory apartnent, the applicant
shall install a 36" native hedge al ong the east and

north portion of the accessory structure to mtigate
t he setback encroachnent. (CQO Bl dg/| nspection)

ENG NEERI NG COMMENTS

No comments on original BA98-70 vari ance.

CHAI RVAN  KONYK: The next item on the
consent is SD-92, is the applicant present?

MS. LOCKHART: Yes, Sarah Lockhart with Cee
and Jenson.

CHAI RVAN KONYK: Are there any conditions on
this?

MR. MACA LLIS: There's four conditions.

CHAI RVAN KONYK:  There's four conditions do
you agree and understand those conditions?

MS. LOCKHART:  Yes.

CHAI RVAN KONYK:  Any menber of the public to
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speak on this itenf
( NO RESPONSE)

CHAI RVAN KONYK:  Any letters?

MR. CUFFE: No letters there were three
t el ephone inquires. No objections they were
inquiries for information.

CHAI RVAN KONYK:  Any Board nenber feel that
this itemwarrants a full hearing?
( NO RESPONSE)

CHAI RMAN KONYK:  Seeing none this itemw ||
remai n on the consent.

CHAI RMAN KONYK:  So BOFA 9900001, has been
renmoved and placed on the regular agenda and the

other two itens will renmmin on the consent. Does
soneone want to nake a notion?
MR. BASEHART: Madam Chair, I|'lIl make a

notion that we approve Board of Adjustnent Tine
Ext ensi on 9900006 and SD-92 based on the staff
report recomendati on.

CHAI RVAN KONYK: (Ckay, do we have a second?

MR. M SROCH. Second.

CHAI RVAN KONYK:  Ckay, we have a notion by
M. Basehart and a second by M. Msroch any
di scussi on?
( NO RESPONSE)

CHAI RVAN KONYK:  Al'l those in favor?
(ALL RESPOND AYE)

CHAI RMVAN KONYK:  Mbtion carries unani nously.
| f your itens on the consent you are free to | eave.

CHAI RVAN  KONYK: The first item on the
regul ar agenda i s BOFA 9900001, and that's Stanley
Benedetto and Judy Benedetto. The applicant can
cone forward. Now we are going to proceed with a
full hearing on your item are you prepared to do
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t hat ?

MR. BENEDETTO | guess.

MR MACA LLIS: Do you just want us to read
into the record the legal's.

CHAI RVAN KONYK:  Hm hnmm

MR MACA LLIS: This is item nunber one on
t he agenda BOFA 99-01, Stanley and Judy Benedetto to
allow an existing room addition on the rear of a
single famly dwelling to encroach into the rear
setback. The location is 5576 Anerican Circle | ot
30, located on the west side of Sins Road, 400 feet
north of Atlantic Avenue and .5 mles west of
Mlitary Trail inthe RMzoning district, within the
Honmes of Heritage PUD, petition nunber 88-51. Found
on pages one through fourteen in your backup
mat eri al .

CHAI RVAN KONYK:  Ckay.

MR.  MACA LLI S: Just for the Board's
information staff is recommendi ng approval on this
variance with two conditions. W did receive a
letter fromthe gentl eman who's i n opposition of the
vari ance. He's located at 5601 Anmerican Circle,
"1l just circulate this map around so you can get
an idea. The yellowlot indicates where he lives in
proximty to this |ot.

| could go through the letter but I'll wait
until he presents his comments on it. |'ve gone
through it and I can respond to his coments once he
presents them | don't knowif staff -- if you want

us to go through the staff recomendation or if you
just --

CHAI RMVAN KONYK: I"m sorry, Jon, | didn't
hear you.

MR. MACG LLIS: Wuld you like staff to do a
presentation now or --

CHAI RVAN  KONYK: Yeah, sure why doesn't
staff do their presentation.

MR, MACA LLIS: When the original house was
constructed it was constructed with a screened
encl osure on the back of the house. It existed in
that fashion for several years. The applicant has
i ndi cated that the devel oper indicated to himthat
the screen enclosure could be at a future date
converted into a solid roof and walls. Based on
that assunption the property owner went ahead and
encl osed the walls and put a solid roof on that.

That changed the structure then from a
screen encl osure whi ch has | ess setbacks then a room
addi ti on. The room addition has to net the sane
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setbacks as the house. He was cited by code
enforcenment, code enforcenent has himin violation
now. He applied for a building permt which is on
hold downstairs until he gets the variance because
it's encroaching into a rear setback.

He's in the process, he has provided us with
docunentation that he is proceeding wth an
abandonnent procedure because there is a 12 foot
drai nage easenent that s running wunder this

structure. He is going to abandon a portion of
that, that portion underneath the structure. The
staff is recomendi ng approval. In simlar cases in

the past where it's effecting a rear setback and you
have an open space in the rear and staff's been out
on the site and taki ng pictures found i n your backup
mat erial on page four and page five that show the

actual structure. It's not detracting from the
actual community because of the tree's and stuff
that are located around it. It doesn't -- it just

appears to be an extension on the nmain house.

W feel that the open space to the rear and
the 20 foot | ake mai ntenance easenent which he is
not encroaching that's outside of his lot, mtigates
t he sanme setback that you'd have if he was neeting
the code. And with the two conditions staff feels
that the granting of this variance would neet the
general intent of the rear setbacks.

CHAI RVAN KONYK:  Okay, do you have anything
to add to that?

MR. BENEDETTO  No.

CHAI RVAN KONYK:  If you would conme forward
and present your objections. |I|s there anyone el se
that's going to speak on this itenf
( NO RESPONSE)

CHAI RVAN KONYK:  Then if the court reporter
-- are you going to speak on this itemas well?

AUDI ENCE MEMBER: Yes, pl ease.

CHAI RVAN  KONYK: Ckay, can you both cone
forward and -- or you don't need to cone forward
yet. Just raise your hand and be sworn in.
(WHEREUPON THE SPEAKERS WERE SWORN | N)

CHAI RVAN KONYK:  Your name for the record?

MR, FLI NT: My nanme for the record is
initial J. Howard Flint, F-L-1-NT, Jr.

CHAI RVAN KONYK:  Ckay, thank you.

MR, FLI NT: I'ma little bit aghast here
this norning because M. Benedetto has been a
contractor for many years and he still does

contracting work here around in Florida since he
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noved here. Does he have a license | don't know but
| note that he closed in the back of his house
wi t hout obtaining a permt and nmuch to ny surprise
here as | just cane back from out of state a few
days ago that he has proceeded to encl ose the whol e
big area behind his house which this Board knows
about. The pictures show that.

It's nmy understanding that he did not obtain
a permt prior to beginning on that and as a
contractor he well knows that he is suppose to have
a permt. People that don't do contracting work
pretty much know they're suppose to have a permt.
So this is two instances of where he has not gotten
a permt.

And what |'m disturbed about is that this
thing is pretty much done and now after the fact
where apparently he was reported and had to obtain
a permt this situation is before this Board and
after the fact I'mnot just sure why this should be
done. M. Benedetto also to ny know edge has
violated sone state codes relative to the hone
owners associ ation so he has a history of not doing
what is right.

CHAI RVAN KONYK: Just speak to the vari ance,
pl ease.

MR. FLINT: Pardon?

CHAI RMAN KONYK: Just speak to the vari ance.

MR, FLI NT: Well, I'm speaking to his
hi story.

CHAl RVAN KONYK: We don't have anything to
do with it.

MR. FLINT: | understand what you're saying
and | wll do that. | just wanted to give a
backgr ound.

CHAI RVAN KONYK: Just gi ve us your objection
to the vari ance.

MR, FLI NT: Alright, now this room exists
t here and what shoul d be done about it, it is proper
| think if this Board so chooses to nake it be torn
down again and make it be put back to where it was.
As far as nmy objections you have received ny letter

and | would like to say that -- | would like to
correct one thing in ny letter. | nentioned that
there was a ten foot setback at the rear |'m not
sure just if it's fifteen feet, |I'm not just sure

whet her he's gone ten feet or sone fraction of that.
Apparently, it's alittle bit less so to that extent
| would Iike to make that correction.

The reason that | give for not approving
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this variance is that it disturbs the view fromthe
| ake and fromall of those who face on the | ake and
all of the rest of us in that devel opnent. Wen we
cone into that devel opnent, approach -- there's a
circle there so you can go either way and you have
a view of M. Benedetto's house on the other side of
that | ake. And there's a clubhouse there for
everybody to enjoy and there's a common area al
around that | ake, as there is in other parts of that
devel opnent .

And | personally think this is a negative
distraction to the pleasantry of that view to have
his house extended back from beyond where it's
suppose to be when it was all planned and platted
out previously. And he seens to ignore the
consideration for other people who nay want to be
wal ki ng around on the commobn area who have to view
t hat when they cone in. By leaving only that snall
di stance if | choose to wal k around that conmon area
| feel that | can't cone that close to the house
because I woul d be intruding.

CHAI RVAN KONYK:  \Where's the conmon area?

MR. FLINT: Pardon?

CHAI RVAN KONYK: What common area are you
speaki ng of .

MR. FLINT: Beyond his setback his lot |ine
bet ween there and the |l ake that's all a common ar ea.

CHAI RVAN KONYK:  That's a | ake mai nt enance
easenent. That's there for the nmmi ntenance of the
| ake, that's not a common area.

MR. FLINT: It's an area that as an owner |
have privilege to wal k around on.

CHAI RVAN KONYK:  Not really, no you don't.
Your interpretationis incorrect. That's not common
area. That's a drai nage nmi ntenance easenent. Do
you own to the lake or do you just own to the
easenent ?

MR, FLI NT: It's part of that devel opnent
and we pay for the maintenance on that.

CHAI RVAN KONYK: Does he own to the | ake or
t he easenent?

MR, FLI NT: Am | precluded from wal king
around of that |ake?

CHAl RVAN KONYK:  \Whatever, it's a drainage
mai nt enance easenent, am| correct?

MR. FLINT: That's true.

CHAI RVAN  KONYK: kay, so the drainage
mai nt enance easenent is there for the nmai ntenance of
the | ake. The person that is maintaining --
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MR. FLI NT: | am an owner there | should
have the privilege to walk around it.
CHAI RMAN KONYK: That would be defined in

your docunents. | know that in ny comunity you
woul dn't have the privilege of walking around the
dr ai nage mai ntenance easenent. The easenent is

there for the purpose of maintaining the |ake not
for cormmon area to be used by all honeowners. So
don't know what your docunents say.

MR. FLINT: |I'mnot sure either but | know
that | pay nonthly assessnents to the association
for the maintenance of that --

CHAI RMAN KONYK: O the | ake.

MR. FLINT: Pardon?

CHAI RVAN KONYK:  Ckay, whatever.

MR. FLINT: Yeah, whatever but | pay to keep
it upandit's a distraction to nme but the big thing
that | object tois the spoiling of the view when |
conme into the place and that sort of thing.

Now there is another problem If this is
granted to himthis is going to set a precedent
where everybody else in there, in that devel opnent
can get a variance or at |east ask for one. And
then we are going to have all kinds of extensions
back on that |ake or behind anybody else's house
anytinme and all they are going to do is say M.
Benedetto got one why can't 1.

CHAI RVAN KONYK: Well, if you look at the
criteria it specifically states that just because
soneone el se got the variance doesn't automatically
allow you a variance for that sane issue. Every
itemis heard on it's own.

MR. FLINT: It will set a precedent and when
the next guy cones in here he's going to argue one
got it before.

CHAI RVAN KONYK:  Ckay.

MR. FLINT: Now M. Benedetto seens to have
one set of the rules --

MR, W CHI NSKY: That's not true, that's
i ncorrect. This Board does not operate in that
manner. Each and every itemis individual and there
really is no | egal precedence fromone itemto the
anot her.

MR, FLI NT: Sir, | agree with you on that
but if I want to build an extension on the back of
my house the first thing when | cone before this
Board I'm going to say M. Benedetto did it --
Benedetto did it so why can't | --

CHAI RVAN  KONYK: And | say it doesn't
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matter.

MR. W CHI NSKY: W wuld say that's
irrel evant.

VR, FLI NT: It may not be relevant but |

have to say it.

CHAI RVAN KONYK: Do you have anything el se
to add?

MR FLINT: Well, | think that in doing this
we have rules that the zoning and platting and the
bui | ders do when they go in there and if we keep on
maki ng exceptions all the time than what are the
rules for to beginwith and it just seens to ne that
everybody -- you plan a place to | ook beautiful and
then sonebody cones along and wants to make
exceptions. Now, M. Benedetto seens to have one
set of rules for hinself and another set of rules
for everybody else in there.

And | mght say this | personally know of
ot her people who would have appeared here not
w thstanding the gentleman here but they're
reluctant to cone here. Sone work, some have to
take tinme off, sone are to old, and so forth. But
| know personally they object to this sort of thing.
And they would feel intimdated later if they canme

and talked to this body -- excuse ne I'ma little
bit not use to this sort of thing.
| guess | could -- 1 think I can just sumit

up this way that his total and deliberate disregard
for the ordinances this tine and previously and
obtaining this permit only when he was found out and
had to doit. Did not follow proper procedures when
he knows better as a contractor should be very
heavily weighted by this Board in considering
whet her or not to give him a variance. I think
because he has violated these rules | think that it
ought to be considered that he not be granted that.
| request and ask this Board not to grant that
variance on that reason along with the aesthetic
distraction that it my present. And that he be
denied that application and that he be required to
dismantl e that structure that he has added on there
before he got the permt. Thank you.

CHAI RVAN KONYK:  Ckay, thank you.

MR. COHEN. There's anot her gentl eman.

CHAI RVAN KONYK:  Yeah, we have soneone el se
that wanted to speak.

MR ARENA: Yes.

CHAI RVAN  KONYK: And your nanme for the
record?
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MR. ARENA: M nane is David Arena.

CHAI RVAN  KONYK: Can you spell your |ast
name?

MR ARENA: A-RE-NA | live in ot 20 of
t he devel opnent we are tal ki ng about. As a resident
| drive around the circle every single day, many
times a day and to see M. Benedetto's structure you
really have to ook intentionally to it you have to

really try to find it. Just driving or walKking
around there you don't see it, it's hard to see
You have to be really intent on doing -- on | ooking

at it and maybe that's what M. Flint's been doing
| ooking intentionally at that particul ar spot so he
can object to it. Wen --

CHAI RVAN KONYK: So you're not objecting to
this?

MR. ARENA: Not at all.

CHAI RMVAN KONYK:  Ckay, thank you.

MR.  ARENA: Whien we all owners bought the
place we were mslead by the builder. Al the
properties have a fence about ten feet deep and we
were told by the builder that we can all be within
that fence. W could put porches or build patio's
or do anything. That was understood that was our
decision to do or not to do anything to that area.
And it was the fences are all about ten or twelve
feet and as | said the builder told us and the
seller told us we can build anything in there that
it is legal. The fact that M. Flint says that it
m ght nmake a precedent | do hope he nmakes a
precedent because mnmany of us would enjoy our
property much much nore if we were allowed to do
what M. Benedetto has done. | can't see that M.
Benedetto's place has disturbed the aesthetics of
the place or in any other way.

In particular with M. Flint, he is here a
few nonths out of the year so I don't see how that
structure can effect himat all.

CHAI RVAN KONYK:  Okay, do you have anything
el se to add?

MR,  ARENA: No, that's it thank you for
i stening.

MR. BASEHART: Madam Chair, can we ask the
appl i cant a couple of questions?

CHAI RMAN  KONYK: Sure, M. Benedetto, |
apol ogize we didn't have you sworn in at the
begi nni ng of the hearing so | would |i ke to have you
sworn in now.

(WHEREUPON MR. BENEDETTO WAS SWORN | N)
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MR. BENEDETTO | do.

MR BASEHART: M. Benedetto, is it true
that you're a contractor?

MR. BENEDETTO. Yes, | was a contractor al
my life.

MR, BASEHART: Howis it that this addition
came to be.

MR, BENEDETTO Vell, | went to get the
permt. | had a screen enclosure, | took it down and
made it a closed in screen enclosure. | was told
had to get a permt. | went down --

CHAI RVAN  KONYK: After you did it. You
didn't know before that that you needed a permt?

MR. BENEDETTO. No, it existed. Sonething
that exists and you're not changing the | ook of it
you're just making it a closed in room | went to
get the permt after | didit and they said | can't
get a permt. And then | had to go for a variance.
And | went through all the steps |I got all of the
utility conpanies to sign off because none of the
utilities are underneath ny room or nothing.
Actual ly every house there is 55 feet long, mne is
50. l"mentitled to a 55 foot house they said |
need a five foot variance and this is what |I'm
standi ng here for.

But M. Flint says it obstructs the view.
Nobody can see ny addition unl ess they go in back of
nmy house and |l ook for it. Because if you go on the
other side of the lake and there's 42 people there
and nobody is here to say that ny addition is ugly.
And you've got the pictures there to prove it. I
mean they took the pictures of it and ny addition is
just a closed in famly roomaddition, all netal.

CHAI RVAN KONYK:  Ckay.

MR. BENEDETTGO  Ckay.

MR, MOORE: May | have a word?

CHAI RVAN  KONYK: M. Benedetto, M. Moore
woul d i ke to ask you a question.

MR MOORE: | really have two questions one
for you and maybe one for Jon. M first question
there is a hone owners associ ati on?

MR, BENEDETTO.  Yes.

MR. MOORE: | assume you nust have sonet hi ng
i ke an architectural review conmttee?

MR.  BENEDETTO Yes, we got -- it was
approved.

MR MOORE: Is that approved by your

associ ati on?
MR. BENEDETTO.  Yes.
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MR. MOORE: Was it approved before you built
it?

MR. BENEDETTO  Yes.

MR,  MOORE: So the association agreed to
all owi ng you to put the walls up and you went ahead?

MR. BENEDETTO  Yes, yes. W didn't know we
needed approval at that tine. | would have found
out | had a utility easenent. W were told -- we
have 15 feet of fence behind our house. W were
told by the builder when ny house was built that we
can go up to the end of our fence. Not know ng ten
feet of it was utility easenent. Until | started
all of this then I found everything out after that.
That we have a utility easenent underneath at the
back of our yard and you can't go to the fence
because | would say ten or fifteen people --

CHAI RVAN KONYK: M. Benedetto, the roof was
al ready there right?

MR. BENEDETTO  Yes.

CHAI RVAN  KONYK: So the roof was already
there, GI. He just took the screens out and put a
wal | .

MR.  BENEDETTO Not the solid roof the
screen roof was there.

CHAI RVAN KONYK:  Oh okay.

MR, MOORE: Did you say you are a contractor
for the county?

MR. BENEDETTO  Pardon ne?

MR,  MOORE: You are a contractor for the
county?

MR. BENEDETTO. Yes, not in general.

MOORE: What kind of contractor are you?
BENEDETTO Smal | contractor in Florida.
MOORE: House additions?

BENEDETTO No, just interior. Small
contractor.

MR MOORE: Only interior?

. BENEDETTO.  Yeabh.

MR. MOORE: Jon, the only other question I
ask is if this petition cane before you with the
structure not being built in it's existing state |
assune that are you know stating for the record if
the home owners association was in agreenent that
t hey woul d approve hi mwoul d you reconmend appr oval .

MR. MACA LLI S: Yeah, because of the open
space to the rear. The intent of the rear setback
is you don't have -- you maintain a l|limted
separation between it and the |l ot behind and in this
case you've got a lake or a retention area wth

2
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water in it that's 75 to 100 feet wide. Staff did
go out and take pictures as you can see in the
report even if you stand on the other side and | ook
back it was very well constructed. It just |ooks
like the house it's not like it's a large screen
enclosure out of <character wth the existing
architecture of the house. It blends in and the
tree buffers it so it looks |like a natural part of
t he origi nal house.

CHAI RVAN KONYK:  Ckay, anything el se?

MR. W CHI NSKY: Madam Chair, |I'd like to
make a notion if | may?

CHAI RVAN KONYK:  Sure.

MR, W CHI NSKY: I'd like to nove for
approval of BOFA 98000 --

MR, FLINT: May | rebut that please. My I
have a word for that?

VMS. BEEBE: | think we've already closed
coment s.

CHAI RVAN  KONYK: W really did close
comments. If it's a brief comment though I'Il et

you go ahead.
MR. FLINT: Are you saying yes?
CHAI RVAN KONYK: I f you maeke it brief.

MR FLINT: | will nmake it brief.
CHAI RVAN KONYK:  Ckay.
MR. FLINT: | note that M. Benedetto says

that the previous contractor or owner rather that
was in there told himallegedly so. As a contractor
hi msel f he has to know that even if he's told that
he can do sonething or may do something does not
detract fromthe fact that his know edge fromall of
his contract work over the years both in the state
where he lived before and in Florida -- everybody
knows you have to have a permt. So if he had -- if
he said you can do this that may nean it's possible
to do it but that doesn't mean that he's excused
fromseeking a permt. And the fact that I may be
here only a certain part of the year does not
detract fromthis whole thing. And M. Benedetto's
hi story of ignoring the |aws and there ordi nances
t hi nk shoul d be wei ghed very heavily again.

MR. BASEHART: Let ne respond to that.
Whet her sonebody did and inprovenent |I|ike that
wi thout a permt when a permt was required is not
innmy opinion a legitimte reason to approve or deny
the variance. There are penalties for that. |If he
is a licensed contractor and he did construction
wi thout a permt he can have action against his
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license. |If he doesn't have a license there can be
action against him for <contracting wthout a
i cense. Al though it's his own honme he would be
entitled to an owner builder permt. There are al so
penalties in the building code for constructing
W thout a permt, tripling quadruple fee's things of
t hat nature.

The appropriate issues here is whether or
not the granting of the variance would have an
adverse inpact on the surrounding properties.
Whet her or not the granting of the variance would
violate the spirit and the intent of the code and
other criteria. There are seven criteria. The
staff has done an anal ysis of each and every one of
those criteria and the staff has concluded that the
criteria has been net.

It's up to this Board after hearing
testinony and reading the staff report to determ ne
whet her or not we agree on an individual basis with
the staff's evaluation and if we do than the
granting of the variance is warranted but to use the
denial of a variance, the basis for the denial of
the variance as a penalty for not getting a permt
when you shoul d of had one is totally inappropriate.

MR. FLINT: Well fromny point of view the
view is distracted and destroyed when you cone into

the lake and | -- what I'mreally concerned about is
that we're neeting here -- this Board is neeting to
consider a situation after the fact. | viewed that
thing this norning when | left. The whole structure
is conpletely closed in and | don't know what's

inside and you're alnost forced to approve it
because it's al ready done.

CHAI RVAN KONYK:  No, we've denied things in
t he past.

MR FLINT: Well that's sort of a rhetori cal
guestion, you know, but |I'm saying it would be a
whole different story if he was here asking for it
bef or e.

CHAI RVMAN KONYK:  We asked Jon and he said he
woul d of reconmended it for approval. But let ne
just state right now that the public portion of the
hearing is now closed. W have a notion from M.
W chi nsky for approval.

MR. W CHI NSKY: Actually 1 didn't get to
finish the notion so et nme repeat it.

CHAI RVAN KONYK:  Ckay.

MR, WCHI NSKY: My notion is for approval of
BOFA 9900001, as recomrended by staff with the two
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conditions as stated on page 6 of the agenda.

MR. COHEN: Second the noti on.

CHAI RVAN KONYK:  Ckay, we have a notion by
M. Wchinsky and a second by M. Cohen. Any
di scussi on?

MR BASEHART: Madam Chair, | just want to
state that |1'mgoing to support the notion because
after having |ooked at the pictures, heard the
testinmony and |ooked at the criteria for the
variance. | find that the addition is not obtrusive
and it does conply with the spirit of the code and
it creates no adverse inpact on any of the
surroundi ng properties.

And also | think it's inportant to note that
the gentleman M. Flint that spoke before objects on
the basis of interruption of views and aesthetics,
but he has a street and three houses in between his
property and the applicants and the inprovenent is
on the other side of the applicants house. Al of
the people that surround the lake that -- or the
pond or whatever it is that look directly at the
appl i cants property have not objected.

CHAI RVAN KONYK:  Ckay, thank you. Anything
el se?

( NO RESPONSE)

CHAI RVAN  KONYK: W have a notion and a
second. All those in favor?
(ALL RESPOND AYE)

CHAI RVAN KONYK:  Opposed?
( NO RESPONSE)

CHAI RMVAN KONYK:  Mbtion carries unani nously.

MR. BENEDETTO Can | | eave now?

CHAI RVAN  KONYK: Wiy don't you wait a
m nut e.

MR. BENEDETTGO  Ckay.

STAFF RECOVMVENDATI ONS

Approval , based upon the follow ng application of
the standards enunerated in Article 5, Section
5.7.E. of the Palm Beach County Unified Land
Devel opnent Code (ULDC), which a petitioner nust
nmeet before the Board of Adjustnent nay authorize a
vari ance.

ANALYSIS OF ARTICLE 5, SECTION 5.7.E VARI ANCE
STANDARDS
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1. SPECI AL CONDI TI ONS AND Cl RCUMSTANCES EXI ST
THAT ARE PECULI AR TO THE PARCEL OF LAND, BUI LDI NG OR
STRUCTURE, THAT ARE NOT APPLI CABLE TO OTHER PARCELS
OF LAND, STRUCTURES OR BU LD NGS IN THE SAME
DI STRI CT:

YES. The lot is typical in size and | ayout to ot her
lots within this residential developnment. The | ot
al so supports a typical size dwelling and solid roof
room addi ti on. However, the [ot abuts onto an open
space to the rear. The ULDC has different setbacks
for screen enclosures with or without solid roofs.
When t he screen encl osure was originally constructed
by the developer, it had a screen roof and net the
requi red setbacks. However, the applicant nodified
the roof and converted it to a solid pan roof. In
doing so the required setbacks changed. Since no
permt was obtained the structure has remained in
the setbacks, unti | recently cited by Code
Enforcenent. The open space to the rear is not
typical toall lots wwthin this 41 unit subdi vi sion.
The retention area, which is approximately 130 feet
in width will mtigate the mnor 6.25 foot rear
set back encroachnent. There is also a native tree
that buffers a large portion of the structure from
visibility to adjacent |ots.

2. SPECI AL Cl RCUMSTANCES AND CONDI TI ONS ARE THE
RESULT OF ACTI ONS OF THE APPLI CANT:
NO. The applicant states the original devel oper

informed him the screen enclosure could support a
solid roof and walls. Assum ng this information was
correct the applicant proceeded to convert the
screen roof to a solid one. The applicant was | ater
cited by Code Enforcenent for the nodifications to
the structure without the required permts. Wen the
applicant applied for a building permt to |legalize
the new roof and solid walls, he was inforned that
the classification of the structure changed because
it now has solid walls and roof. The nodified
screen encl osure woul d have to neet the sane set back
as the main structure. The applicant is in the
process of abandoning 5 feet of the 10 foot utility
easenent that runs under the structure. For the
remaining 5 foot of the easenent the applicant has
obtained all the necessary utility releases to all ow
for the screen enclosure to encroach the easenent.

3. GRANTI NG THE VARI ANCE SHALL CONFER UPON THE
APPLI CANT SPECIAL PRIVILEGE(S) DENIED BY THE
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COVPREHENSI VE PLAN AND THI S CODE TO OTHER PARCELS OF
LAND, BUI LDI NGS OR STRUCTURES, | N THE SAME DI STRI CT:
NO. The ULDC requires separate setbacks for
screen enclosures for a zero lot home wth or
without a solid roof. The setback for screen
enclosures without a solid roof the setback is 2
feet, while for a solid roof it is 15 feet. The
greater setback for solid roof enclosure is to
conpensate for change in character to the living
space froma sem to permanent to habitable |iving
area. However, inthis particular situation thereis
a retention area to the rear of the lot that wll
adequately mtigate any negative inpacts associ at ed
with this 6.25 foot rear setback. Variances have
been previously granted to property owners in a
simlar situation when the lot is |located on open
space (lake golf course, preserve, etc.) to the
rear.

If the variance is granted, the property owner can
be issued a building permt and have the existing
structure inspected for conpliance with the County
bui | di ng codes.

4. A LI TERAL | NTERPRETATI ON AND ENFORCEMENT OF
THE TERVMS AND PROVI SIONS OF THIS CODE W LL DEPRI VE
THE APPLI CANT OF RI GHTS COMMONLY ENJOYED BY OTHER
PARCELS OF LAND | N THE SAME DI STRI CT, AND WOULD WORK
AN UNNECESSARY AND UNDUE HARDSHI P:

YES. The structure is existing with the solid
wal I s and roof which was installed by the applicant.
To renove the wall's, wi ndows and roof coul d possibly
effect the overall integrity of the structure. The
applicant is requesting a 6.25 foot variance and
wth the retention area to the rear this
encroachnment will be mtigated.

5. THE APPROVAL OF VARIANCE IS THE M N MM
VARI ANCE THAT W LL ALLOW A REASONABLE USE OF THE
PARCEL OF LAND, BU LDI NG OR STRUCTURE:

YES. The 6.25 foot wvariance is the mninmm
variance that will allow the structure to remain
W thout costly nodifications to the structure. The
applicant did not add any floor area to the original
structure but sinply nodified the walls and roof.
Therefore, there was no changes to the footprint of
the structure that would be noticeable to
surroundi ng nei ghbors. The nature tree in the rear
of the lot buffers a large portion of the
encl osure from adj acent residents.
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6. GRANT OF THE VARIANCE WLL BE CONSI STENT
W TH THE PURPOSES, GOALS, OBJECTI VES AND POLI ClI ES OF
THE COMPREHENSI VE PLAN AND THI S CODE:

YES. The intent of the ULDC rear setback
provision is to ensure mninmm separation between
property lines and structures. Since the rear of
this property abuts a retention area no property or
structures wll be encroached upon, if this variance
is granted. The retention area and mature tree to
the rear of the enclosure will provided adequate
mtigation for this mnor 6.25 foot setback
encr oachnent.

7. THE GRANT OF THE VARI ANCE W LL BE ACROSS THE
RETENTI ON AREA - SHOANS THE I NJURIQUS TO THE AREA
| N\VOLVED OR ROOM ADDI TI ON AND MATURE TREE OTHERW SE
DETRI MENTAL TO THE PUBLI C VELFARE:

NO. This screen enclosure is located in the rear
of the lot which is «currently existing. The
retention area to the rear of the lot will mtigate
the mnor 6.25 foot setback. O her property owners
have been granted sim | ar vari ance requests when t he
structure abuts an opens space to the rear.

ENG NEERI NG COMVENT

No Conmment s

ZONI NG CONDI TI ONS

1. By February 21, 1999, the applicant shall
provide the Building Division with a copy of the
Board of Adjustnent Result Letter in order for the
building permt, PR9812390, for the solid roof
screen encl osure can be i ssued. ( DATE- MONI TORI NG- Bl dg
Permt)

2. By April 21,1999, the applicant shall obtain
apermt for the solid roof screen enclosure. (DATE:
MONI TORI NG BLDG PERM T)
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CHAI RVAN KONYK: The next itemon t he agenda
is BOFA 9800093, Leonard and Ruth Litwin to allow
for the follow ng variances, |I'"mnot going to read
themis the applicant present?

M5. GRIFFIN. Yes. Good norning ny name is
Janice Giffin |l represent M. and Ms. Litwin and
M. Litwin is also present today.

CHAI RVAN KONYK:  Ckay.

MR MACA LLIS: This would be an item that
was continued fromthe Decenber hearing.

CHAI RMVAN KONYK:  Correct.

MR MACALLIS: So with the mnutes if you
need to refer to themthis would be one.

CHAI RVAN  KONYK: Ckay, do you want to
i ntroduce the iten?

MR. GOUSI S: BOFA 98-93 Leonard and Ruth
Litwwnto allowfor the foll owi ng vari ances. One an
exi sting garage to encroach into the required side
interior, two an existing addition to a single
famly dwelling to encroach into the required side
interior setback, and three a proposed addition to
the single famly dwelling and garage to encroach
into the required side interior setback. Location
20482 Linksview Drive approximately .25 mles north
of d ades and approximately .9 mles west of Jog
Road within the Cypress Point Villas of Boca Wst,
in the AR Zoning District petition 85-007.

CHAI RVAN KONYK: Is there anybody from the
public to speak on this itenf
(WHEREUPON SEVERAL AUDI ENCE MEMBERS RAI SED THEI R
HANDS)

CHAI RVAN KONYK: | f everybody that's going
to speak would raise your hand and get sworn in at
the sane tinme that woul d be hel pful.

(WHEREUPON THE | NTENDED SPEAKERS WERE SWORN | N)

CHAI RVAN  KONYK: W usually have the
applicant and then the staff report --

AUDI ENCE MEMBER: We can't hear anyt hing.

CHAI RVAN KONYK:  Well, if you'll be quite
maybe you'll hear. The staff wll give their
presentation after yours.

M5. GRI FFI N. Good norning, ny nanme i s Janice
Giffin and we're here again on the matter of M.
Litwin --

CHAI RMAN  KONYK: Can you bring the
m crophone cl oser so they can here?
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M5. GRIFFIN.  You nmay renenber sone of the
ci rcunstances from the |ast neeting. However, |
want to review just a bit of the history of the
residence as it is inportant to understand the
context of our request. How we got to this point
and why we are here today. This is a chronol ogy of
events -- construction events if you will wth
respect to this residence. Is everyone able to
pretty nuch see that? And basically what it does is
it starts out with your site plan here in June of
"81, goes through the idea that --

MR, COHEN. W can't here you

CHAI RVAN KONYK: Do we have a mc she can
hol d?

M5. GRIFFIN: That's alright 1'Il just go
ahead with this. I'mfamliar with it enough I'l
follow it along.

CHAI RVAN KONYK:  Ckay.

M5. GRIFFIN. There were permts that were
i ssued, zoning approval permts that were issued in
1981 for the construction of the house and the
gar age. If you recall the garage is a separate
pi ece of construction part from the house and it
sits 2.8 feet off of the property line that is in
guestion today. There was a certificate of
occupancy that was issued for both the certificate
of conpletion for the garage and a certificate of
occupancy for the residence. Then in 1990 there was
another round of approvals and permts and
appl i cations.

At one point there was a variance that had
been requested by M. Litwin for the garage that
exist on the property or 2.8 feet off of the
property line. At the tinme that that variance
request was nade the county canme back and indicated
that the variance was not necessary because the
application of the standard to that particul ar piece
of property was a separation standard and that the
garage had been constructed within the separation
standard and it wasn't necessary.

At that point -- that had been in connection
with the residence addition that was being done in
1991. And again the building permt and the site
addition for the site addition and the review
indicated that it was a separation standard -- five
foot separation standard. A building permt was
i ssued, certificate of occupancy was issued and
advising that it conplied with all of the code
requirenents.
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Then in 1998, | think it was May of 1998 at
the request of one of the neighboring property
owners M. Asher, the zoning director issued the
|etter that says, the fornmer zoning director, that's
said that there was a seven and a half foot setback
that applied to this property lines. That was the
first and only time that there has been an
i ndication that that was the setback

Now after hearing -- after the hearing that
we had on the adm ni strative appeal one of the itens
that they basically forgot was the idea that there
was a very narrow question that was presented to
this board. And that was whether or not the forner
zoning director had provided you with sufficient
information to support his decision -- his
interpretation. But | f you recal | hi s
interpretation was only supported by two basis.
There was the site plan which all egedly showed t hat
this was a single famly detached separate. And
it's inportant that we |ook at the idea that this
was a single fam |y detached separate which he keeps
i nsi sting upon. The actual designation that was
indicated is a single famly detached not hi ng nore.
Single famly detached.

These properties were originally designated
by the devel oper on the site plan as a patio hone.
And in 1981 there was a separate designation under
the site plan or the zoni ng code that indicated that

it was -- there was a separate designation for patio
homes under the 1981 code and that designation
provided for separation standards. The only

designation that's on the site plan as we pointed
out many tinmes is single famly detached. There is
no separate designation as a separate.

Again under the 81 code for a patio hone
the separation standards apply. Now the staff al so
poi nts out and the zoning director pointed out these
little "Z" marks across the property lines and they
decided that those indicate that that's a setback
st andar d. However, what it's showing on the site
plan is those are the locations of the townhones
whi ch have common property lines and the only reason
it doesn't show on this here is because there is no

common property line on our -- the separation of our
ot from the northern |ot. It indicates nothing
nore than there is no comon property wall. It

doesn't indicate that there's suppose to be a
setback it doesn't establish the setbacks.
So | think based upon the evidence that has
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been presented if the question had been is there
sufficient evidence to support the continuation of
the application of the setback standard to the
property | think the answer probably woul d have been
yes. It seens nore likely that all of these
deci si ons wer e correct and t he enoni ous
interpretation was one of the fornmer zoning
director. But we're stuck with that interpretation
whether it's flawed or not. So we've cone to you
based upon the relief <channels that have been
establ i shed by the county.

As a result of the interpretation of M.
Hodgkin's the properly permtted structures that are
exi sting on the property have becone non-conform ng
requiring the variance. And the construction of the
addition that he had originated when he first
started the addition in 1991 requires a variance
before he can construct it. Now, staff of course
has recommended approval of t he exi sting
i nprovenents. Despite the fact that each of their
argunents in favor of granting the variance as to
the existing inprovenents are exactly the sanme as
they are to the proposed addition. They are stil
for technical reasons recommending denial

Now t here's a coupl e of reasons for that.

The first one seens to be that the argunent
that the house is big enough already and six of the
seven standards staff points to the 91 addition
saying he's got enough and any future additions
woul d be over utilization and that he already has
enough living area for his famly. Now there's a
couple of things wong with this justification.
First, we have confirnmed wth staff that the
proposed addition does not exceed the coverage
ratio's required under the code. So it isn't
rel evant to the determ nation of whether or not the
vari ance shoul d be granted.

And second, it seens a little strange that
the county woul d get to decide how nmuch |iving area
is enough. If the property owner decides to over
i nprove his property it shouldn't be a factor in the
vari ance process as long as it doesn't violate the
coverage ratio's. Now, | can understand that this
argunment m ght conme fromthe nei ghboring homeowners
for whatever reason. Wether they are envious of a
| arger house or just for whatever reason feel it's
going to be a problem But it's not about argunent
for staff's position in the variance.
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Now, t he second reason for their
recomendi ng denial is that there is an alternative
design avail able for the addition. They originally
offered two spots, one was in the front of the house
and one in the back and this is a site plan of the
Litwin residence here and this is the adjoining
residence, M. Asher's residence. The staff had
originally indicated that supposedly there would be
roomhere in the front to build or here in the back.
That wouldn't require a variance and because of
those two alternatives they could not reconmend a
vari ance on this one.

Now, the problemwith the one in the front
i's because of the parking requirenments there is no
on-street parking that's ny understanding fromthe
designation of the site plan, that there was a
requi renent that there be additional parking here.
There is not roomhere given the setbacks for there
to be any size addition that woul d acconmpdat e what
we need. The problemin the back is two fold.

First of all, if you build here in the back
you will -- this is a |ake area back here and there
is a very open feeling to the properties back in
this area. The | andscaping runs to about here and
t he wood fence runs to about there. From about here
on it's an open railing fence and the | andscapi ng
has been kept to a m ni mum Low hedges or occasi onal
palm tree's around the pool and patio area. The
reason for that is because this open area back here
|l ends a view of the | ake area. So that was -- that
would be the first problemis that if you put it
back here it's going to interfere with the view

The second problemis that this area right
here is the 1991 addition. Wen it was designed it
was designed to acconmopdate a future addition for
the growing famly and it was designed with the
addition being here and that was how the traffic
flow and the interior of the house was designed.
Because they had been told that there was a setback
standard whi ch woul d al l ow an addition in this area.
| f they had been told that there was a seven and a
hal f foot setback that was going to be applied this
addition would of had to been reconfigured because
as it stands now the way it is set this is the
mast er bedroom and the architect is here and he can
speak a little bit better.

There was also a letter that was provided to
t he zoni ng departnent that outlines the idea that to
reconfigure the interior of the house would be very
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difficult. As it stands now you would have to go
t hrough the bedroomin order to get the additional
two bedroons that they would be | ooking to do. So
the alternative designs are really not viable
alternative designs and so they would no be
avail abl e for this and should not be a factor in the
petition process.

Now, in light of the opposition that was
rai sed against this addition | think it's inportant
to note as staff has pointed out several tines in
their report that the existing garage and this
addition have been there since 1981 and 1991
respectively wthout any conplaints from the
nei ghbors. M. Asher has nmade clains that he has
relied on the existence of a seven and a half foot
set back when he bought his house. But the problem
i s the physical evidence contradicts that reasonabl e
al l'i ance.

The garage was there, the addition was there
and they are both obviously not seven and a half
feet back from the property Iine. So either he
didn't see the garage and addition when he bought
his house which would of course support our
contention that he's not going to see the addition.
O he bought the house knowing it was there w thout
regard to it and he's now raising that as a reason
for his opposition.

The truth is, is that the addition is not
goi ng to have any i npact on the neighbor's. There's
extensive | andscaping as | said along this area of
this and this is consistent throughout the
nei ghbor hood. The front of the houses have |ots of
| andscaping it's a very lush | ook. You al so cannot
see the addition as you are driving along the
street. Wen you |l ook at the house all you see is
the garage. This part here is going to be
practically invisible. Again unless you are
specifically looking for it.

Again staff has indicated that they feel
there is an alternative option available. So
technically the variance doesn't neet the litera
intention of the criteria. But what they' ve done is
they' ve taken the sonetines inperfect words of the
code and they used it to frustrate the intent of the
code. If you look at the discussion under their
findings of fact item3 and their anal ysis presented
as toitem6 staff does know the intent of the code.
| quote the intent of the code concerning setbacks
is to ensure that there is adequate separation from
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adj acent uses to buffer the residences from the
i npacts generated by those uses. In this case the
adj acent dwelling to the north is setback 33 feet
fromthe common property line nore than four tines
the m ninmum required setback of seven and a half
feet. This 33 foot setback will act as a buffer
from any inpacts generated by the existing garage
and the addition.

The proposed addition is no closer than the
garage and it doesn't do anything nore than attach
the house to the garage. So it can't generate any
greater inpact that wouldn't al so be buffered by the
33 feet. So that's not going to cause any problens
then restricted hearings to the new standard that
was i nposed t hr ough t he f or mer directors
interpretation is nothing nore than an arbitrary
abuse of the zoning departnents power. No matter
whet her it's done at the request of the neighbor's
or on it's own initiative it serves no useful

pur pose. It serves -- there's no public interest
and it doesn't do anything nore than frustrate the
intent of the zoning code. It also i1nmposes an

unnecessary hardship on M. Litw n.

Now t he nei ghbors here today are not going
to be happy if you grant the variance. However,
we've also provided letters to you from the
i mredi at el y surroundi ng nei ghbors with the exception
of M. Asher. Letters that say we don't have an
objection to this. You' re not going to see it from
anywhere. It's not going to have an inpact on the
nei ghbor hood. All of those who are nost effected by
this have signed a letter and a petition that says
we don't have an objection for it. And for those
peopl e who do have an objection for it the forumfor
their concerns is the honeowners associ ation. They
can go there and nake there objections to the fact
that it's going to ruin the aesthetics of the
nei ghborhood or that it's to big for the
nei ghbor hood and he's got enough house already.
That's not a questionable factor that would be
addr essed here.

So as you've seen M. Litwn has relied on
the actions of the county in the past in designing
his additions. So regardless really of whether it
was all of these that were wong or the zoning
directors interpretation that was wong it is staff
error at some point and that is the reason we are
here today. If you deny him the relief that the
vari ance process is designed to provide that is
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going to be unfair.

Now, | wouldn't ask you guys to nake life
fair because | don't think you guys have that power
but I would ask you to recognize the circunstances
t hat brought us here, the actions of the county and
how that's effected what's been done and that you
make a fair and equitable decision to grant the
vari ance. Thank you.

MR MOORE: May | ask a question?

CHAI RVAN KONYK:  Yes, you may.

MR,  MOORE: Are you disagreeing that the
requi red setback is seven and a half feet.

M. GRIFFIN: We have disagreed and we do
disagree with the interpretation of the zoning
director. W continue to disagree with that. When
he | ooked at the site plan and the code it's obvi ous
there was always a separation standard applied and
that's what shoul d have been applied now.

MR  MOORE: And what do you think that
shoul d be. On page one where it says require seven
and a half feet. What are you saying it should be?

M5. GRIFFIN A five foot separation
st andar d. Five foot separation per story per
structure which i s what has been applied in the past
on all the zoning interpretations.

MR, MOORE: And | think in ternms of the
i ssue of the size of the house. My perspective is
not an issue of size the question would be is it
currently a reasonabl e use of the property?

M5. GRIFFIN: It is a residence they are
going to be adding --

MR, MOCRE: Are you saying the code - the
i ssue on the property use, the size or is it nore of
is it currently a reasonable use of the lot -- of
the property by the current honeowners?

M5. GRIFFIN: Yes, inthe fact that there is
-- it is aresidence they presently live in but the
children have grown ol der and they're |ooking for
the additional living area. Now, the architect can
speak | think probably to that question a little bit
better than I would be able to.

MR, MOORE: | think the issue on alternate
| ocations is not one for the county or anybody el se
totell you where to put it. | think the code has to

do with are there alternatives that don't require a
vari ance. That's the issue, not whether or not it's
in a particular location but are there other
opportunities that don't require a variance.

So the only reason | bring this up is
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because | sonmewhat object to the connotations that
your presentation are relative to the code and what
t he code proposes in that presentation.

M5. GRIFFIN. I n what respect?

MR. MOORE: The other thing that -- well for
one thing the suggestion of other |ocations. That
the house is big enough or not big enough. The
other thingisisif thereis a current inpact which
you would say then would legitimze the current
set backs to then extend that requirenent woul d be no
additional inmpact. | guess | don't understand -- |
don't agree with that either. You can then nake
that case that you can extend the two story
structure all the way down the property line at five
feet with no additional inpact. So |I think you're
going to have to address those issues for nme before
| maybe understand and agree with your position.

M5. GRIFFIN. First of all, with respect to
the alternative designs. It wasn't ny objection
that staff was telling us where to put the house.
The problemis that they have said that there is an
alternative area available along the back. What
|"ve indicated is is that because of the design of
the "91 addition the way it was desi gned based upon
the building director or the zoning interpretation
of the separation standard that it would be
difficult if not inpossible then to -- they would
have to reconfigure the entire traffic flow and the
interior of the house to put it in the back.

MR. MOORE: Your argunent is you don't want
to put it there. But the issue is there is an
alternative that's possible and | don't want to get
in an argunent | said what | had to say but | think
that those are i nportant issues that you' re going to
have to address.

MR.  VANDERPU: For the record |I'm Derek
Vanderpu, I'mthe architect for the project for the
Litwin's. | know what Janice is trying to explain
is that in 1991 we had this addition in mnd this
current addition, this 198 addition as a scope and
that was one of the reasons why we had gotten the
interpretationinwiting fromthe county so that we
woul d create a record for the future. So that when
we canme back -- in recognizing that there was sone
anbiguities in the existing records within the
county. Had we had a different interpretation in
1991 we woul d have designed the additional addition
differently to accommodate this in a nmuch different
f ashi on.
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Now to try and go backwards is rather
cunbersone. And | don't think in anyone's best
i nt erest because then what happens and after having
been through a great deal of study as to site lines
and corners and all of the rest of adjacencies with
t he ot her nei ghbors they start payi ng nore bl ockage
toward the open space and the view corners for the
ot her adj acent nei ghbors. So could we have done it
in 91 perhaps, you know, differently but based on
the information that was available in ~91 and now
nmoving to today is why we're stuck where we are. Do
you follow that train of thought?

MR. MOORE: Yeah, | guess your concern about
t he open space and the view that it woul d obstruct
the view of the neighbor that's objecting.

MR. VANDERPU:. Bot h nei ghbors.

M5. GRIFFIN. 1'msorry but I don't renmenber
you had a second objection?
MR RUBIN. 1'Il just follow up on what the

architect was saying. Wat specifically would you
have done if anyt hi ng contenpl ati ng t hat
definitively in 1991 had you been aware or were told
that the setbacks were 7.5 feet what woul d you have
done in the rear differently?

MR. VANDERPU. Well | think that had -- this
is the 91 addition at which was predomnantly a
mast er bedroomand that we had reason internally for
sonme bedroons to allow for the beds of smaller
children and adults. We woul d have changed this
whol e configuration in the rear to accommodate t hem
and perhaps nove this a little further out. But
what clearly we were trying to do was to create this
line of site as well as a line of site fromthis
nei ghbor. We did not want to project any further
towards the open space, towards the rear property

I'ine. That was already -- it was a building we
al ready had.
G ven the distance separation, | believe

this photograph has the view from M. Asher's
property, approximately right in here |ooking back
t hrough where you can see the peaks of the garage
roof and then that has the superinposed addition
graphically added to it. So there's -- you start
seeing bits and pieces of the roof line. So this
side has a great deal of |andscape.

MR. RUBIN. On page 45 of our packet in the
findings of fact by staff under section three, |
don't where it would appear in yours, but they have
an alternative devel opment proposal draw ng where
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the staff says they propose a one story addition can
be placed between the garage and the house.
Qoviously, it looks a little smaller than your
proposal to neet the setbacks, but what's preventing
that alternative frombeing built?

M5. GRIFFIN. It wouldn't provide sufficient
room |If you nove it back seven and a half feet
there's not enough living area to qualify it for an
addition. It would preclude any useful use of that
particul ar addition.

MR.  VANDERPU: That's correct, it would
| oose one of the two bedroons in that space. And
then they would be looking for adding a second
bedroom sonewhere else, thus creating another
addi ti on.

MR.  MOCRE: What percentage would neeting
t hat proposal decrease the size of the room

MR. VANDERPU: It elimnates one of the two
bedr oons.

MR. MOORE: \What percentage does it decrease
the size of the roonf

MR.  VANDERPU: | don't know that w thout
calculating it.

MR, MOCRE: You don't know that it -- why
woul d it necessarily --

MR. VANDERPU. | don't know percent ages, no.

MR. BASEHART: Madam Chai rnman, just for the
record before we get into public coment |'"mpretty
cl ear on what happened here. | know that we had an
admnistrative interpretation hearing on a very
narrow i ssue a few nonths ago, but | don't think the
way that was presented provided the opportunity to
really take a gl obal | ook at what the situation is.
| was a staff nenber here for eight and a hal f years
back around when this was originally built.

In the old code there was a provision called
desi gn cluster houses which the original intent was
for entire pod's in pud' s to be devel oped that way.
Where there wasn't any mninumlot size it could be
just the | and underneath the house or it could be a
| ot as big or as snmall as you want it and there were
no setback requirenents. There was sinply
separation requirenents between structures. Five
feet per story per structure. But over the years
that concept started to be used in patio house
pod's, in townhouse pod's, where there was an
irregular configuration to the land. And there be
a requirenent sonewhere down in the design to flip
the zero lot |ine houses to the other side of the
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lot or there was a design problem with sone
t ownhouses.

And i ndividual single famly | ots were added
into those as kind of a m xed kind of concept with
many types of housing in different pod's. And that
design cluster concept was allowed and | think
that's clearly what happened here. You' ve got
t ownhouses predom nantly in this pod and there's a
few single famly honmes. But by virtue of the way
this thing was originally permtted allowed to be a
couple of feet off of the property line | guess
touching the property line in one part certainly
didn't conply with the standards in effect at that
time for patio houses. Certainly didn't conply with
the standards in effect for conventional single
famlies and it is a single famly detached hone. So
it was clearly interpreted at that tine to be a
cluster house. And that's the way it was permtted.

And apparently in 91 there was a question
about that when it canme in for an addition but then
the staff wote them a letter and said well you
don't need a variance 2.8 feet or whatever it is off

the property line conplies with the code and
obviously that's a correct interpretation because
this is a cluster house. And nowwe're in -- again

in apparently the interpretation was changed when
this particular addition canme in and that's why
we' re here.

Personally | feel you shouldn't even be
her e. The original approval of the lot and the
original building and the first addition were
approved as that concept -- that provision in the
code that the continuation of the allowances I|ike
you do wth other types of developnents in
accordance with the codes that were in effect at the
time it was originally built should have been what
was applied. But that was brought here not exactly
in t hat frame  work as an adm ni strative
interpretation and the result of that decision is
why we're back here with a variance request.

That's just a synopses of my understandi ng
of the situation

CHAI RVAN KONYK:  Ckay.

MR MOORE: Wuld it not be true that even

if we agreed to the five foot setback we're still in
for a variance request?
M5. GRIFFIN No, it's a five foot

separation standard. It's not tied to the property
line. It's a separation standard between the
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structures. And in this case there is at |east
fourteen feet between the cl osest structure whichis
his garage and there is thirty three feet between
the structure and his house. So it's a five foot
separation standard --

MR, MOORE: You understand there should be
no si de setbacks tot he property |ine?

CHAI RVAN  KONYK: It's a separation not a
set back.

M5. GRIFFIN. It's a separation standard.

MR. BASEHART: A design cluster house

provision didn't require any setbacks on any side it
was a five feet per story per structure separation.

M5. GRIFFIN The property line nerely
designated the limts of your property line. But it
wasn't used to determ ne what the setback was at
t hat point.

MR, WHI TEFORD: Can | clarify?

MR, BASEHART:  Sure.

MR, VH TEFORD: Bill Witeford for the
record, I'mthe acting zoning director in Marty's
pl ace, in order for us to make a decision today we
need to know exactly what it is we're |ooking at.
As a result of the inquiry that we had about Marty's
interpretation a decision was made at that tine that
it was a setback of seven and a half feet and that's
why we have the position that the variance is being
granted fromthat setback not the separation which
may have applied sonme years ago. And Bob is right
there was sonething called design cluster's they
typically weren't allowed on platted lots like this
so they're a little different here.

This property obviously has an interesting
hi story. Design clusters were taken out of the code
in 92 and the ULDC was adopted and we don't have
t hem any | onger. But our position today and it
substanti at ed by your decision on the interpretation
of Marty's decision was to apply a setback and
that's what we're | ooking at today. W are | ooking

at a variance from the setback. The applicant
obviously disagrees but | think we're past that
poi nt ..

MR. MOORE: You have an inportant point and
that's what | was trying to get at. W are here to
tal k about a set back not about what he clusters were
or what it was sone tinme in the past and | just
wanted to point out even if we di sagree w th whet her
it's seven and a half or five. Even in a five foot
set back which would be back in the corner of the
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existing building we still would be asking for a
vari ance.

M5. CRIFFIN:  No, --

MR MOORE: On the proposal.

MR. VANDERPU: On the existing buildings we
woul d be.

MR, MOORE: Well, | think the proposed
bui Il ding as well.

M5. GRIFFIN: No, if it were a five foot
separation standard --

CHAI RMAN KONYK: No, he's saying a five foot
set back.

M5. GRIFFIN. Ch, five foot setback --

CHAI RVAN  KONYK: Five foot setback as
opposed to a seven and a half foot setback.

MR. BASEHART: There never was a five foot
set back.

M5. GRIFFIN. But that's not --

CHAI RVAN  KONYK: It's either a five foot
separation or a seven and a half foot setback

MR. MACA LLI'S: Back several years ago there
was actually three ways -- or actually | think it
was back in 86 when the county attorney's office
directed staff to stop interpreting a five foot
setback per story in some of these old Iand
devel opnments that were approved prior to 73 when
t he pl anni ng devel opnent standards were adopted in
the code. W had sone that were already existing.

So this was one of themso | think that's
where that interpretation cane from staff back in
" 90. By Bruce Malinowski who's a senior planner
here. Wen this project cane in he assuned that it
was in this old developnent it was five feet per
story. That's where he canme up with that neno is
that they had relied on all these years until
recently when they cane in the last tw years to
build a house. When the nei ghbor questioned why
they were building it so close. The stakes were

going into the ground so -- but there was al so, what
Bob was tal king or what Bill was speaking to was the
design clusters so there's this -- the code nowis

clear on all our different housing types in the
code.

But back in the 73 code and the 57 code
there was various housing types between what the
devel oper called it and what staff called it and
what type of setbacks were applied toit. And then
on top of that staff wote notes on these nylars
that could be interpreted one way or another. I
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don't think the staff got into that but there was at
t he appeal considerable discussion on all of those
notes that were witten on that plan regardi ng t hese
two lots that could be mslead. Leading to staff
either at the building permt stage or up here at
zoni ng exactly what housing type was this. Wether
it was setbacks or separations to be applied.

So just with that this has been a difficult
petition for staff taking into account there was the
appeal of where we established where the Board
uphel d Marty's position that it was to be a setback
to be applied on this |lot and the fact that with al
of the history of everything that had taken place on
this to come up with a recommendation on this.
Taking into account that there possibly are other
designs that may not work for the property owner but

taking into account how this will effect the other
property owner as well.
CHAI RVAN  KONYK: Do you have anything

further you wanted to add?

M5. GRIFFIN. Not at this point.

MR, MOORE: Well, | think that was inportant
to resolve exactly what we're tal king about here.
| think I'd like to hear fromthe public.

CHAI RVAN KONYK: W're going to hear from
staff first.

MR.  VANDERPU. I only have two very brief
comment s especi al |l y havi ng been around since “ 73 and
practicing especially in this part of the world and
you're right this is part of the ~73 original

cluster. The irony of all of this is that this
whole thing was in fact treated as a patio hones
still clusters for the | ack of noma cl ature because

that's what we're really what we're in is sort of a
noma clature twilight zone. These were not treated
as single famly residences. The easiest way to
take a | ook at that is when you look at the entire
addition of the allowable units they have for there
density they did not treat them as single famly
residents because they would then be treated
differently in the overall mx in the plan and so
forth.

Which is only worn out by this use in 1998
we conpleted an addition of an existing 3600 foot
house in the pod i medi ately adjacent that is in the
| want to say Cypress Point whichis a different pod
but none the less the pod adjacent to this. Had
been 2000 feet to 3600 foot which would be
considered now, | guess, a single famly house
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although it was a separation standard and were
permtted in 97 just slightly ahead, weeks ahead of
this letter as a separation standard.

CHAI RVAN KONYK:  Okay, we'll hear formthe
staff now.

MR GOUSI S: Thank you, Madam Chai rperson
and Board nmenbers. In terns of the variance request
concerning the exi sting garage and exi sting addition
to the single famly dwelling. The existing garage
was permtted with an erroneous separation of five
feet from the adjacent structure to the north and
was constructed at 2.8 feet of the side property
line. The subject garage has existed since 1981
w thout any conplaints from the neighbors and it
woul d be an undue hardship for the applicant to
relocate the structure. The existing addition to
the single famly dwelling was permtted in 1991
wth a five foot separation from the adjacent
structures to the north based on an erroneous |letter
witten by the zoning division staff at that tine in
1990.

The applicant needs space for his grow ng
famly and was issued a pernmt to expand his
resi dence. Considering the addition has existed
since 1991 wi t hout any conplaints fromthe nei ghbors
it would be an undue hardship to require the
applicant to relocate the existing addition
Consi dering the existing garage was constructed in
1981 and the addition in 1991 and they both received
buil ding permts and certificates of occupancy from
Pal m Beach County speci al ci rcunstances and
conditions do exist with respect to these
structures.

| t terns of the proposed additions
connecting the existing garage and single famly
dwelling there are alternative design options for
this proposed addition. Wiich is one of the seven
criteria that needs to be considered in the Board of
Adj ustnent staff report. However, in this case
staff error may be consi dered a special circunstance
al so staff error should be considered in this case
because M. Litwn relied on the information he was
provided in 1991 and the variance nay resolve in
| ess of an inpact on the neighbor in the alternative
devel opnent plan. Al so the hone owners associ ati ons
architectural review Board will have final say in
terms of what gets built and where it gets built.

Based on these findings staff recomends
approval of the existing addition to the single
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famly dwelling and existing garage and reconmends
denial of the proposed addition connecting the
garage and the single famly dwelling. Madam
Chai r per son

CHAI RVAN  KONYK: He's referred to an
erroneous interpretation. Is it not just the
excepted interpretation at the tine and now you're
saying it's erroneous? At the tinme it wouldn't have
been considered erroneous at the tine it would have
been consi dered correct.

VR. GoUsI S: Ri ght, right now it's
consi dered erroneous.

CHAI RVAN KONYK:  Ckay, so at the tine that
the letter was witten it was not erroneous?

MR, GOUSIS: That's correct.

CHAI RVAN KONYK:  Ckay.

MR. BASEHART: | guess we're tal king about
the difference between a m stake and a change in the

MR. RUBIN. In the code.

CHAI RVAN KONYK:  The interpretation.

MR. BASEHART: A change in interpretation
and basically | guess Marty Hodgkins didn't agree
with the long standing interpretation. W changed
the interpretation which doesn't nake the earlier
one an error it just --

MR.  MOORE: It's what the Board needs to
uphel d.

MR. BASEHART: That's right.

MR. GOUSIS: The Board confirnmed --

MR, MOORE: W can't keep going back | want
to make sure | understand. The Board has confirnmed
that interpretation.

MR.  RUBIN W know that there was
substanti al conpetent evidence to support the zoning
director's interpretation of that section.

MR,  MOCORE: And that is that we would be
applying here a setback fromthe property line.

MR. BASEHART: Well, be careful where you
use the word we.

MR,  MOORE: Let nme rephrase it. That the
issue is the setback fromthe property line in this
case, is that correct?

MR. RUBIN: Correct.

MR MACG LLIS: Correct.

MR. RUBIN. We have to assune that there is
now seven or five foot -- | look at it that there's
been now a change in code. Nowthere's a 7.5 setback
which | interpreted earlier did not exist unless the



44

interpretation was it was just the five foot
separati on

MR. BASEHART: How many nenbers did we have
that day. If we only had four of themI| doubt if it
was a legitimate vote

MR. RUBIN:. | have a question for staff. The
appl i cant has comrented that it woul d  be
i nsufficient roomunder the alternative proposal for
the single famly addition between the garage and
the existing single famly hone. |If staff has any
different view on that.

MR MACGA LLIS: W're not architects. Wen
sonebody presents sonething to us what we | ook at
nore is the dinensions in the space. That if
sonething is reasonable that the applicant is
stating who is staff to judge what is reasonable to
this applicant. If they can afford to put on an
addition as long as it works into their space and
they don't exceed the |ot coverage and neet their
setbacks it's not for staff to say how big that room
shoul d be. But typically what we try to do when
sonebody i s addi ng an addition on that's encroachi ng
into the setbacks we try to look at the floor plan
of the house and see how the space is lining up. If
it's going to create a bedroomon the opposite side
of the house leading into a kitchen. | nmean we try
to anal yze that in our recomendati on.

MR RUBIN. D d you happen to do any rough
di rensions of the alternative that you had.

MR. MACG LLIS: Actually staff didn't hear
t hat maybe the applicant could --

M5. GRIFFIN. Are you tal king about the --

MR. MACA LLI'S: The design.

M5. GRIFFIN. The front addition.

MR  RUBI N Wll, I'm looking at the
alternative -- it's on page 45 of ny backup

M5. GRIFFIN. You're tal king about this one
here (indicating)?

MR, RUBI N Yes.

M5. CRIFFIN VWhat you're talking about
effectively is you' re going to be taking five feet
off the entire length of this which leaves -- |I'm
not very good at distances but it |eaves basically
a corridor that would attach the garage to the

house. It doesn't |eave roomfor living space. It
effectively cuts off five feet.
MR, RUBI N: Is this sonething that the

applicant prepared or did staff prepare this.
MR. MACA LLIS: The applicant.
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MR.  VANDERPU: | believe we prepared that
indicating what the size would be if in fact that
was the applied setback.

MR, RUBI N Ckay, so do you have any
approxi mat e di mensions of the alternative design if
in fact --

MR.  VANDERPU: That is not nmeant to be an
alternative design

MR. RUBIN. A design strictly in conpliance
wi th the code.

MR. VANDERPU:. That's correct and ny comrent
was is that would not provide the sane anount of
roomthat we woul d have to create that addition and
anot her one to acconmpdate t he second bedroom That
woul d accommodat e one of the two bedroons not bot h.

MR, RUBI N: | understand that but do you
have any approxi mate dinensions of what you drew
t here?

MR. VANDERPU: 1'Il figure sonething out.

MR. RUBIN. Thanks.

M5. GRIFFIN. This is the wi dest part of the
addition. You'd be taking off five feet of the
wi dest part of the addition, so.

CHAI RVAN KONYK:  (Okay, does any ot her Board
menber have any questions of staff or the applicant.
( NO RESPONSE)

CHAI RMVAN KONYK:  Seei ng none we' |l here from
t he opposi ng side and open the public portion of the

heari ng.

MR. REYER. For the record ny nane is Janes
Reyer, RE-Y-EER, | represent M. Asher the
adj oining home owner. | just want to nmake a point

here that | see an attenpt to cloud the issue here
today. The 7.5 setback requirenment was not just an
interpretation by the former zoning director it was
subject to an admnistrative appeal before this
board and the issue here today is the variance not
the fact as to whet her we have a setback requirenent
or not. | think that's been established at the
adm ni strative appeal

| think we have to look at this variance
application as to whether the seven criteria are net
and the nost inportant criteria |l think which is not
met here is the hardship issue. The property in
guestion is not occupied by it's owner in fact the
property in question is vacant eight to nine nonths
a year. The property in question is occupied by the
appl i cants daughter during the wi nter nonths during
vacation. It is not used during the year. The
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argunment that we are have a growi ng fam ly here does
not pertain to the applicant hinself who doesn't
live at this residence. He lives across the lake in
anot her residence.

The proposed addition here and we agree
though it's not our job to tell the homeowner what
size his house should be or howto utilize the | and
we t hink that no honeowner has the right to continue
to build addition, upon addition, upon addition to
his land wutilizing every square foot of the
property. The property right nowis certainly |arge
enough to accommpdate a visiting grandchildren and
daught er during w nter nonths.

M. Asher who is nmy client is the adjoining
owner has em nently protested the proposed vari ance
as you know we have been here on many occasions to
di scuss this issue. W feel that this will have a
very negative inpact of both the beauty and the
val ue of this property. As Ms. Giffin has said to
you before M. Asher when he did buy this property
did go down and researched the issue as to whether
it was in fact a setback requirenent. M. Asher had
lived four doors down from this property in a
t ownhouse property which of course was not effected
because it was an attached villa. He wanted to nake
sure when he bought this property he did have w de
expansive land. Again he has a nice view, he has a
ni ce setback, he does not want to see this property
built to the fact that the adjoining property cones
very close to his property line.

There's been sone testinony today that the
adj oi ni ng honeowners have in fact agreed to this
proposed variance. W submtted a petition to the
board showing that of 48 honeowners in this
community 34 have signed the petition that we have
submtted objecting this proposed addition. In
addition to that M. Litwin has sent a petition of
his own which has several honeowners which have
agreed to the variance. However we've supported --
sent in support three letters from honeowners who
had signed the petition in a sense withdrawi ng their
consent to this variance. As they sawthe true plan
that was going to be acconplished they felt that
their consent was not gotten through proper
revel ation of facts.

Finally, 1 want to bring to the Board's
attention that this is in fact a homeowners
associ ation comunity. The Board of Directors of
this association has emnently stated that they wll
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not consent to the proposed addition. This is not
in the sense sonething that you should be concerned
wi th, but sonmewhere down the road this is not going
to get approved regardless of what you do here
today. W have several board nenbers here to
testify, we have several who have been here on
previ ous occasions. W're opposed to this and are
not going to approve this. In addition the master
associ ation which controls all of the properties in
Boca West has expressed their disapproval of this
variance as well.

There are two ot her variances, one is on the
exi sting garage which we're not going to address we
have no opposition to that. W would like to bring
to the Board's attention that we have submtted a
survey of our own on the existing structure the 1991
addition which does show an encroachnent on the
property. W would |like the Board to take that into
account. Ganting the variance on that item would
perhaps constitute a taking of the property. Again,
Ms. Giffin has submtted a survey which doesn't
show that. Staff and nyself has scratched our heads
because we have these conpeting surveys which don't
match wth each other, but please take that into
account . |"m going to close ny remarks because
several other honmeowners are here, M. Asher is here
as well so | don't want to take to much of their
time. Thank you.

CHAI RVAN KONYK:  Now, for the nenbers that
weren't present last nonth there were several
homeowners that spoke on behalf of M. Asher. W
w Il not be hearing fromthose sane honmeowners again
t oday, that was the agreenent.

MR. REYER Unl ess they had sonething
different to add, | believe.

CHAI RVAN  KONYK: VWll, wunless they have
sonmething different to add. Substantial ly
different.

MR. REYER And M. Asher the adjoining
homeowner is here and he did not testify.
CHAI RVAN KONYK: Wl |, he woul d be all owed

anyway.
MR. REYER. (Ckay, any questions?
MR RUBIN. Well, if M. Asher is going to
speak 1'll wait until he speaks and he may answer a
guesti on.

MR. REYER. (Ckay, thank you.
MR, MOORE: My question was you said you
have a conpeting survey?
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REYER: Yes.
MOORE: Do we have that here?
REYER: Yes.

MOORE: Do | have it in this packet?
GoUSI S: No, it was submtted after
t hat .

2 33333

MOORE: Alright, well at sone point |
woul d i ke to see that.

GUSI S:  Okay.

ASHER: Good norning ny nane is Stuart

23

Asher.

CHAI RVAN KONYK:  WAs everyone sworn in?

MR, ASHER  Yes, | was.

CHAI RVAN KONYK: I f you weren't sworn in and
you cone up to speak please |let us know and we'l
swear you in at that tine.

MR. ASHER: Good norning, before I proceed |
would like to remnd the Zoning Board that on
Novenber 19th and Decenber 17th when neetings were
post poned there were eighteen other honmeowners
including four of the five Cypress Point Villas
menbers here to oppose the vari ance under di scussion
t oday. Unfortunately jobs and other commtnents
prevented others from appeari ng.

| am the neighbor who is nost effected by
the second addition. The proposed encroachnent
woul d be right next to ny property and woul d sharply
detract fromthe val ue and beauty of ny property and
nmy peaceful enjoynment of it. | purchased this
property which cost ne certainly nore than any ot her
inthis village of 51 villas because it was natural
beauti ness and t he openness of the property. | nost
certainly did not buy a zero lot line property.

| was told when | bought the property that
not hi ng could be done with the existing garage and
the existing extension. So | never proceeded to do
anyt hing about that. | had contacted a few | awers
and unfortunately at that point when | bought the
house ny wi fe di ed and anyway wel |l she got very sick
excuse nme and for the past three or four years after
that I was not down here. | just noved down here
permanently only last year or two years ago when
this new problem cane up. And that's why | deci ded
to start fighting this and found out it was illegal,
the original, and that to did not have a variance.

| never would have purchased it if it were a
zero lot line with construction permtted to the
property line. As M. Reyer had said prior I owned
anot her house four hones down and what attracted ne
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to this house was the openness and the beauty of

this lot. | did research the zoning regulations I
was informed there was a seven and a half foot
setback. That's before | bought the honme -- a

requi renent that a house could never be built next
to ny property line or another addition.

My hone is within a controlled environment
with bylaws and regulations designed to protect
property owners from those who believe they are
beyond t he | aw and shoul d even be able to change it.
The zero lot Iline property abutting mne would
sharply decrease the beauty and value of ny hone.
| had taken pictures before all of this |ushness
cane, may |?

CHAI RVAN KONYK:  Sure.

MR.  ASHER This is the property before |
spent thousands of dollars trying to just cover what
was already there. This is howit |ooked before |
put all that l[ush | andscape.

MR, MOORE: This is a picture of your

| andscape?

MR. ASHER: Well, | didn't even |ook at
t hat, yes.

MR. MOORE: You put that in?

MR. ASHER: | put all of that in. That's

how it | ooked bef ore.

MR. BASEHART: Can we have these for the
record to keep in the file?

MR. ASHER: Yes, of course. A zero lot |ine
property abutting mne would sharply decrease the

beauty and val ue of nmy honme. | feel a person cannot
dwel | on every square inch of land that it is not
zoned for. The Zoning Board already denied M.

Litwin's appeal in Septenber and continuing with an
error is like continuing with any wong. The error
is only conpounded.

As M. Reyer said M.and Ms. Litwin do not
even reside in the home but live for about four
nont hs each year on a double plotted | and across the
way. Here's a picture of M. Litwn's hone across
the | ake. According to their attorney |I'm probably
envious but believe nme |'mnot. The four bedroom
home in question is occupied by their daughter and
son-in-law and their daughter's occasional visiting
grandchildren during the winter. As M. Reyer said
the house stands enpty for approximately eight to
ni ne nont hs each year.

The house is already |arger and higher than
any ot her Cypress honme or villa. The village is not
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meant to support the size being sought. To allow
t he proposed encroachnment the follow ng shrubs on
his property that woul d have to be cut down woul d be
three 20 foot pal mtress, one 15 foot nobilini, two
15 foot strag or fig trees, one triple 20 foot
eureka palm a large planting of three foot nmature
pl ants and ot her heavy foliage. Instead there wll
be a continuance of walls and buildings and nore
i rregul ar roof tops.

It's quite a sad exchange for the beautiful
community of Cypress Point Villas and for ne. The
Cypress Point Villas Board i s unani nously opposed to
t he vari ance. Board nenbers are here today to voice
t heir opposition. The Boca West nmasters associ ati on
is also opposed to the granting of the variance.
Pl ease act to preserve the existing regul ations,
turn down the proposed expansion for which there is
no better termthen on the yell ow sign posted in the

yard garage encroachnent. It would overwhel m the
property and drastically detract fromthe property
values and character of the neighborhood. | am

i npressed by the professionalismof the Zoni ng Board
and it's enployee's and greatly appreciate all the
time, effort and expense that the Zoning Board has
expended over the past 18 nonths in it's effort to
preserve the property values and attractiveness of
the community.

CHAI RMVAN KONYK:  Ckay, thank you. Anybody
have any questions?

MR.  RUBI N | do. Have you seen the
applicants alternative design proposal s?

MR ASHER: No.

MR.  RUBI N: Are you |looking at the sane
thing I have here?

MR, ASHER  Yes.

MR. RUBIN. Do you see where they have one
of their alternatives in strict conpliance to the
code to the rear of their property?

MR ASHER Do | see what you're referring
to?

MR.  MACA LLI S: This here that they're
nmeeting the rear setback

MR. ASHER. (kay, | see that.

MR, RUBIN:. |s that sonething that you would
be in favor of as the adjoi ni ng honeowner, sonet hi ng
to be built inthe rear of his property in conplying
to the code.

MR.  ASHER: Vell, | can't really discuss
what we're talking until | really see it staked out
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and see it in person. |"m just tal king about his
proposed addition right now. | can't -- I'mreally
not able to give you an answer on that proposal. |'m

just fighting what is proposed.
MR. RUBIN. Ckay.

MR.  ASHER: | don't think we should --
truthfully I don't think we're here to discuss if
this is denied will | approve that.

MR RUBIN. No, the question is if this is
denied if it's in conpliance with all the itens in
t he code.

MR. ASHER: Well, he has a right to apply
for another -- to go to our Board and to apply for
such and extension and start the process all over
again with that. That's where it starts with our
Board who i s unani nously rescinding -- well not even
resci ndi ng. Saying that they do not want the
proposed additi on. | really don't think I should
conment on this.

MR. RUBIN: The question really went to -- |
was just wondering your opinion on something that
can't be changed but if the structure is built
behi nd t he hone does that nore effect your viewthan
if it's built in front of the hone.

MR. ASHER: Well, that's why we have a
Board. If it will obstruct ny view then evidently
they won't allowit or not just ny view everyone on
t he | ake.

MR. RUBIN. | understand your response.
When you first purchased the property is it a
correct fact that the garage existed and the single
famly home existed without the proposed addition
obvi ousl y.

MR. ASHER Well, 1 thought it was the
ugliest thing but of course | --

MR. RUBIN. But the garage exi sted.

MR.  ASHER Vell, | had to live with it
there it was already installed. But of course the
rest of the land as you saw the | andscaping that |
put in just covered everything. |It's like putting
lipstick on a hairlip. | did the best | could to
cover up what was al ready there.

MR. RUBIN. Well, the foll ow up question was
| was wondering are you relying upon the seven and
a half foot side yard setback and the garage that
exi sted was clearly wthin the seven and a half feet
of the side yard setback. | was wondering when you
said you researched it would the zoning --

MR. ASHER: The zoning told ne that the
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garage was il egal
MR RUBIN. Illegal?
MR.  ASHER Illegal, it was an illegal

buil ding that they couldn't understand how it was
even approved in 1981, the way the garage was set.
However, they told nme at that point that nothing
coul d be done about it because it was up since 1981.
So of course | did not do anything about it.

MR. BASEHART: Well, | think the issueis it
got permts -- it wasn't illegal because they
applied for, received, got permts, had inspections
and received a certificate.

MR. ASHER. M. Basehart, I'monly stating
verbatim what the zoning departnent told nme in
Delray when they saw the site plan. ["'m only

repeati ng what they said and coul dn't under stand how
a garage of that nature situated the way it was was
approved to start with. But | wasn't here to fight
that what it was. | had the rest of the | and and t he
beauty -- | keep saying the beauty of that is why I
bought this piece of property.

My home is no larger then any of the other
50 properties other than M. Litwin's property right

NOW. They're all the sanme, they're either two
bedroomor three bedroom It's a small comunity of
smal | hones. W're in a village of 50 other
vi |l | ages.

CHAI RVAN  KONYK: Ckay, we need to nove
forward we all have neetings that we have to be at.
s there any nenber of the public that's going to
add anything to this itenf

M5. GRIFFIN:. Excuse nme, is it possible to
ask questions of M. Asher?

CHAI RVAN KONYK:  Well, lets get the public
comment out of the way. Wiile we're waiting |I have
a question, Peter, just a clarification. If this
addition is allowed will this exceed the coverage

that's allowed on the |ot.

MR, GOUSIS: No.

CHAI RMVAN KONYK: So even with the addition
being added -- it's really not a matter of what size
it isor what sizeit isn't if it's allowed it still
woul d not exceed the --

MR GOUSI S: The size that they are
proposing | checked it and it was just under the | ot
cover age.

CHAI RVAN  KONYK: Ckay, just so everybody
under st ands t hat.

MR. BASEHART: So it wouldn't be over
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building in terns -- with respect to what the code
[imt is?

MR MACA LLI'S: Correct.

CHAI RVAN KONYK: It woul d be w thin.

MR GOUSIS: It would be wthin.

CHAI RVAN KONYK:  Ckay, thank you.

MR.  MOORE: If they went over they would
need a variance for that to.

MR. MACA LLIS: Right.

CHAI RVAN  KONYK: But | just wanted to
clarify that because everybody keeps tal ki ng about
the size of the structure and | wanted to know if it
was built would it exceed the coverage that's
allowed on the lot and Peter clarified that it wll
not. Thank you.

Your name for the record?

M5. KINGSLEY: M nane is Rita Kingsley.

CHAI RVAN KONYK:  And you have been sworn in,
correct?

MS. KI NGSLEY: Yes.

CHAI RVAN KONYK:  Ckay.

MS.  KI NGSLEY: | reside in the Village of
Cypress Point Villas and | amal so on the Board. It
has al ways been the policy of our Board to maintain
a harnoni ous atnosphere in the village. W are a
very small 51 honme kind of a sleepy hollow kind of
exi stence. And prior requests that we have received
have always been given to the neighbors who are
directly effected by the request. And when there
was ever any opposition from the resident we
i medi ately disallowed the request. W feel that
there is such a trenendous di sapproval on the part
of M. Asher who is inmmediately effected by this
that it would not be fair to him Since his property
is set much further back then the Litwin property
and the mnute he wal ks out of his house he see's
this property. And quite frankly we just feel that
other residents that have requested dorners and
what ever have been turned down and we do not feel
that it is fair to M. Asher to have this request
approved. Thank you very nuch.

CHAI RMAN KONYK:  Thank you.

MR. MOORE: May |?

CHAI RMAN KONYK:  Yes.

MR,  MOORE: Has there ever been a request
for approval by the honmeowners association for this
structure?

M5. KINGSLEY: Has there ever been a request
by the honeowners associ ati on?
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CHAI RVAN  KONYK: Has there ever been a
request by the honmeowner to the association.

MR. MOORE: For approval of this project.

MS. KI NGSLEY: |"m sorry, |I'mnot sure. I
t hought that the homeowners association infornmed us
that they would deny it.

MR. MOORE: Has there ever been a petition
in which you either approved it or denied it?

MR. ASHER. May | answer that question?

MR. MOORE: Sure.

MR. ASHER: The original approval was given
about 20 nont hs ago by one board nenber unilaterally
by hinmself with no other Board nenber invol ved which
is totally illegal in our byl aws.

CHAI RVAN  KONYK: Do you have an
architectural review commttee in your community?

MR. ASHER  Yes we do.

CHAI RVAN  KONYK: Did the architectural
reviewcomrttee give M. Litwin permssionto build
this addition? | don't think you' re the person to
ask. | think we need to ask the applicant that
guesti on.

MR. ASHER. Ckay.

MR, GOUSI S: Madam Chai rperson, | have a

letter here fromthe nmasters associ ati on concerning
that. Do you want ne to read it?

CHAI RVAN KONYK: Yes, | would like you to
read it.

MR GOUSIS: Thisis fromWIIiamRaynond, |
guess, president of Boca West Masters Association.
Dear M. MacG llis, on behalf of this corporation I
amwiting to informyou that the petition on M.
Leonard Litwin and his wife i s opposed. By excepting
a deed to own property in Boca West all |ot owners
are due to the covidence recorded in Palm Beach
County clerks office that no alterations to a hone
may occur without first receiving witten perm ssion
from the Boca West Masters association. At this
time no approval is on file as we await the filing
of a petition by the Litwin's for alteration of
their home. They have been notified in witing of
this corporations position in this matter. |If you
have any question please feel free to |l et ne know,
Sincerely, WIIliam Raynond.

CHAI RMAN KONYK:  So he's sayi ng they had not
applied for an approval ?

MR GOUSIS: Right.

CHAI RVAN  KONYK: So they haven't received
it.
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MR REYER | have a letter fromthe |oca
associ ati on.

CHAI RVAN KONYK:  Well, let's nove.

MR. REYER. Do you want nme to read that or -

CHAI RVAN KONYK:  Well, | think he's com ng
forward to address sonething so lets here from him
and then we'll hear fromyou

MR. VANDERPU:. Before we conpl eted the work
on the garage we obtained the approvals from the
| ocal association and the master. You can't get to
the master w thout getting through the |ocal.

CHAI RVAN KONYK: Correct, but what was the -
- what did the | ocal association say.

MR. VANDERPU:. And they are being approved
upon.

CHAI RVAN KONYK:  Fromthis point forward we
are going to continue with the public portion of the
heari ng. W are not going to ask any questions
until the public is done. Ckay, if the Board nenbers
could cooperate with that so that we could get
t hrough here. |s the next person prepared to speak?

MR Ray: Yes, | am

MR. REYER. Could |I address that point?

CHAI RVAN KONYK: We'l| address it after the
public portion, it's nore appropriate.

MR. RAY: M nane is Herbert Ray, | serve on
t he Board of Directors of the honeowners associ ati on
in Cypress Point Villas.

CHAI RVAN KONYK: M. Ray did you -- you were
sworn in right?

MR. RAY: | testified at the last neeting
that we had however this is in addition.

CHAI RVAN KONYK:  Ckay, but | said were you
sworn in at the begi nni ng?

MR.  RAY: Yes, | was. Thank you. | also
serve on the architectural committee for this
particul ar honeowners associ ati on. We have never
had a neeting were we have discussed this thing as
a group. It was unilaterally approved and it was
never put into our mnutes. There was no record of
this neeting ever being held that the approval was

sent forth from | just thought the Board wanted to
know t hat .
CHAI RVAN  KONYK: Thank vyou, 1is there

anybody else from the public that would like to
address this issue that hasn't spoken before?
( NO RESPONSE)

CHAI RVAN KONYK: kay, |'m going to close
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the public portion of the hearing at this point
ot her than for you to have sone di scussi on fromyour
attorney.

M5. GRIFFIN. | was going to say may | ask
just a few questions of M. Asher?

CHAl RMAN KONYK:  Yes, you may. Can you go
to the mc.

M5. GRIFFIN. M. Asher has indicated that
he feels that this detracts fromhis value and from
the views of his hone and I was hoping to get a nore
specific description of what he was |ooking at.
There was al so a di scussion of how he wal ks out of
his home and he can see his property. This is his
property here it's designed on this angle and the
views are nostly towards the | ake area, which is the
open area in the back which is here.

First of all, to address the alternative
design if you put it back here it is definitely
going to interfere nore then if you put it here
Secondly, comng from this angle he does not see
from his house he cannot see the addition except
when at his garage. So it's not detracting fromhis
view fromhis home. Apparently the only thing he is
conplaining about is if he drives into his driveway
and | ooks to the right he will see. Wth respect to
t he i ssue of the | andscaping, M. Litw n had offered
when this issue first came up, had advi sed hi mt hat
he would be happy to arrange |andscaping to help
address the i ssue of whatever his concerns were with
t he vi ew.

And again just to make it clear the existing

property there is not illegal. They were all
properly permtted with COs issued and there was no
guestion of their illegality. And with respect to

t he honeowners association it's ny understanding
that there were approvals from each of them they
have since been resci nded because of the expiration
of the tinme limt and because of the opposition of
M. Asher has raised.

The only reason that we are here requiring
and needing a variance is because of M. Asher's
request fromand the interpretation that was given
to himby M. Hodgkins. M. Hodgkins did not nake
the interpretation based on his own initiative.
There was a request that was given to him by M.
Asher to confirmhis understandi ng of the seven and
a half foot setback. And again the interpretation
was chal | enged but it was upheld at that point.

So | guess ny only question to M. Asher
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woul d be specifically what is it about this addition
that wll detract fromhis hone. And also | want to
make sure he's not under the m sconception that this
is a zero lot line addition. Because we are going
no cl oser than the existing i nprovenents that are on
the property.

MR. REYER At this point "Il bring out
this proceeding is not subject to cross exam nati on.
| think M. Asher has stated what his opposition is.

CHAI RMAN KONYK:  Yes it is.

MR REYER Wl l.

CHAI RVAN KONYK:  I'mthe chair.

MR. REYER:. Ckay.

MR. ASHER. What nore can | say | feel it's
going to be wugly. | think it's going to be
detrinmental | can read the letter over again.

CHAI RVAN KONYK:  No, that's okay.

MR ASHER | put all of this |andscaping.
If I didn't it -- 1 didn't spend 12 thousand dol | ars
in |andscaping to cover sonething and not have to
see what it's going to | ook like.

CHAI RVAN KONYK: If your going to spend 12
t housand dollars in |andscaping to cover sonething
t han how do you see it?

MR.  ASHER Wien you drive up to the
buil ding you still see everything.

CHAI RVAN  KONYK: | mean what's the point
about the |andscaping | don't understand that?

MR.  ASHER: | tried to cover the existing
extension as much as possible by putting as nuch
vegetation over there as possible. You nost
certainly still see it. I'm sorry |'m not
expl ai ni ng nysel f.

CHAI RVAN KONYK: | don't understand what the

point was. |If you put in 12 thousand dollars worth
of landscaping and it covers it.

MR. ASHER It doesn't -- it doesn't cover
it conpletely. It just --

CHAl RMVAN  KONYK: Do you want nor e

| andscapi ng.

MR.  ASHER: No, | just don't want anynore
bui |l di ngs that | have to worry about or that's going
to --

CHAI RVAN KONYK: | understand | just thought
that you neant the 12 thousand dollars in
| andscapi ng had sonething to do with this variance.
| apol ogi ze.

MR ASHER: No, no not at all. "' m just
trying to make ny property | ook pretty. Now t he
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fact that | live in the house and | don't see the
front, the front is still mnmy property. | put in a
t remendous anopunt of tine and effort into it.

CHAI RVAN KONYK:  Okay, thank you. Anything

el se.

MR. REYER | just want to clarify the
honeowners association issue here. What had
happened in the sunmmer of the previous year, |I'm

sorry, of 97 one of the nenbers, M. Haberman, of
the Board who's on the architectural review board
had given his consent to having this done without
followng the honeowners association proceeding
wi t hout ARB approval. Sone of the ARB nenbers are
her e. | just want to read very briefly a letter
from the associations attorney M. Ronald Deanna
which is addressed to Ms. Giffin's firm And it

states: | am the attorney who represents Cypress
point Villas Homeowners Association in connection
with the above referenced matter. | have been

provided wth copies of both the Boca Wst Msters
Associ ation Architectural Control Conmttee petition
and April 23, 1998 Pal m Beach County Departnment of
Pl anni ng and Zoni ng and Buil di ng Correspondence to
you. At the present tinme the association is
investigating the wvalidity if the proported
associ ation approval from M. Litwn and initial
home alteration request.

However, as a consequence of Palm Beach
Counti es degi nati on of M. Litwin's home
nmodi fication request, t hat woul d be t he
adm ni strators appeal | think they are referring to,
pl ease except this letter as a remnder M. Litwn
will need to submit a new architectural approval
request to the association for it's consideration.
Unless and until the association of Palm Beach
County are obtained please advise your client that
no construction will be authorized and should not
begi n.

At this point | don't think that here's
approval on the Board.

CHAI RVAN  KONYK: And as we all know it
really doesn't matter to us if there is approval or
not .

MR. REYER  Exactly.

CHAI RVAN KONYK: But | just thought I'd |et
you clarify that for your own.

MR. REYER  Ckay.

M5. GRIFFIN. M. --

CHAI RVAN KONYK: Wait a mnute. At this
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point the public portion of the hearing has been
cl osed.

M5. GRIFFIN: Before let nme just -- M.
Litwin has letters fromthe surroundi ng nei ghbors.
The nost i nmedi ately adj acent nei ghbors.

CHAI RVAN KONYK: Oh, you have sone public
you would like to bring forward.

M5. GRIFFIN. | would like to go ahead and
read then. You have copies of them that were
provi ded.

CHAI RVAN  KONYK: Just briefly give us a
synopsi s.

M5. GRIFFIN. Ms. Charofilo (ph) who is the
woman who |ives here next to M. Asher's house.

CHAI RVAN KONYK: Qui et out there.

M5. GRI FFIN: | have no objection to M.
Litwin building an addition to his house connecting
his house to the garage. It can't be seen and w |
have no effect on the neighborhood. My house
adjoins M. Asher's house immedi ately to the left
and is one house away fromthe Litwi n house.

M. Seltzer (ph) who |ives at 20492 which
believe is just either to the south of or across
the street from-- |I'm a neighbor of M. Litwn's
living in the community and would not oppose the
addition he wshes to build to his hone. It is
| ocated in an area on his plot that cannot be seen
fromthe street and would not be detrinental to the
community. As a matter of fact it cannot even be
seen from Stuart Asher's house his supposed
nei ghbor .

CHAI RVAN KONYK:  Wel |, okay.

M5. GRIFFIN.  And 200546, M. Speigel (ph) -

CHAI RVAN KONYK:  You don't have to read the
letter just tell us if he approves it.

M5. GRIFFIN.  Just briefly the addition he
wi shes to build will in no way have a detrinenta
effect on the neighborhood. It is not possible to
see the addition fromthe street as you drive by.
It does not adversely effect the nei ghbor, cannot be
seen from his house, doesn't block his --

CHAI RVAN KONYK:  Wait a minute | don't want
to hear what the -- | don't have to hear the whole
letter. And whether or not he thinks it effects the
nei ghbor is not relevant. |If the neighbor thinks it
effects the neighbor then it effects the nei ghbor.

M5. GRI FFIN: M. Litwin's addition should
not be held up since there is no adverse condition
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created to the nei ghborhood.

I"'m M. Litwin's next door neighbor |iving
at the right side of his hone and woul d not oppose
the addition he wants to build. It would have no
effect on the neighborhood being set between the
house and the garage. You can't see it from the
roadway and it doesn't effect the community, | have
no obj ection.

M. Mskowitz (ph) who lives at 20450 about
four houses down, the area is |located where it can't

be seen fromthe street it will have no effect on
the community, it is also in an area away from M.
Asher's hone behind a screen of planting. I t

doesn't effect the community | woul d not oppose the
addi ti on.

M. Bl eckman (ph) who |ives at 205 --

CHAI RVAN KONYK: kay, he supports it. I
don't need you to read the whole letter.

M5. GRIFFIN. I'mnot telling you the whole
letter.

CHAI RVAN KONYK: | don't want to hear any of
the letter. Just tell me if they supports it. This
nmeeting is going on way to | ong.

M5. GRIFFI N Ckay.

MR.  RUBIN: | want to hear all of the
letter.

CHAI RVAN KONYK: Well you can stay after the
nmeeting and hear them

M5. GRIFFIN. | have copies for you if you
woul d l'ike. | have copies for everyone if you-al
woul d like it.

CHAI RVAN KONYK: If you want to give ne a
copy I'l'l be happy to take it.

MR. BASEHART: |'mafraid to read it.

CHAI RVAN KONYK:  Wel |, you know, |I'mtrying
to nove this along here so we can all get out of
here. | have a neeting at 11:30 that I'mgoing to
have to mss if we go nuch | onger

MR, MOORE: Just don't go.

CHAI RMVAN KONYK: | have to go.

MR. REYER | have to apol ogize but | have
nmy letters to. | have 34 signatures on a petition

CHAI RVAN KONYK: So submt them we'll be

happy to take them

MR. REYER First letter Ms. Giffin read
she has sold her house and is noving so she has no
concern.

CHAI RVAN KONYK:  What ever, she did when she
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wote the letter so.

MR REYER Vll, it's easy to agree to
sonmething if your not effected by it.

CHAI RVAN KONYK:  Ckay, public portion of the
hearing is closed at this point. Do any Board
menbers have any questions that they would like to
ask?

( NO RESPONSE)

CHAI RVAN  KONYK: Seeing none is anybody

prepared to make a notion here?

MR. BASEHART: |"'m prepared to neke a
noti on. | guess we have tal ked about this all we
need to. This is BOFA 98-93, | believe, and 1'd

like to make a notion for approval of the variances
as outlined in the staff report and |I|ega
adverti senent. First of all with respect to the
variances are actually to apparently correct
violations that are existing structures they don't
represent any new construction. | -- personally I
don't believe that these variances should even be
required because at the time the buildings were
permtted the clear consistent interpretation of the
code was that these buildings net the required
set backs. There's been a change in the
interpretation but | don't believe that should
effect sonmething that had already been built in
accordance with a previous interpretation and CO

However, they are on this agenda and for
t hose reasons and al so because | believe that they
conply with all of the seven standards in the code
for the i ssuance of variances ny notion for approval
is made for those to. Wth respect to the new
addition | believe again that there's been adequate
denonstration that the criteria in the code for
granting of the variances has been net. And also
| ooking at all of the site plans and phot ographs and
everything el se that we received and the alternative
designs that were presented.

It appears to nme or ny conclusionis that if
you nove the proposed addition back a couple of feet
so that it conplied with a seven and a half foot
standard it wouldn't nmake the inpact on the
surroundi ng property or the adjacent property any
different thenit is wth the reduced setback. What
it would do though is make that area functionally
i nadequat e because it would be -- the addition would
constitute | think sinply a corridor between the
exi sting buildings and not have a functional purpose
or be able to used adequately. | think the
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alternative of putting the addition in the rear
while it maybe determined to neet the code would
have a severe negative inpact on the surrounding
property owners and their enjoynment of the open
space.

So based on that and | think also a real
inmportant thing in nmy conclusion on this matter is
that | think the existing structures were permtted
under an interpretation and provisions in the code
that existed at the tine they were built. They were
built with permts, they were inspected, they were
given certificates of occupancy and | think that the
owner of the property should have an ability to be
able to put additions or inprove the property
consistent with the regulations that were in effect
at the tinme that the building was originally built.
That conbined with the fact that after |ooking at
all of the evidence | see no legitimte negative
i mpact on any surrounding property owner. | feel
that the variances are appropriate and that's ny
not i on.

CHAI RVAN  KONYK: W have a notion for
approval do we have a second?

MR. W CHI NSKY: Madam Chair, 1'd be inclined
to second the notion, however, before | do I'd want
the staff to consider any conditions relating to
buffering -- strict buffering requirenents in the
event that the notion carries.

CHAI RVAN KONYK: O in the event that the
nmotion carries are there any conditions you would
i npose.

MR MACA LLIS: One would be the typical.
The applicant shall obtain a building permt or
excuse ne. By Septenmber 21, 1999 the applicant
shall obtain a building permt for the 480 square
foot room addition as shown on BOFA 98-93 exhibit
25. There shall be no openings on the north side of
the proposed additions. As far as |andscaping |
haven't been out to the site so | don't know what's
in between, is there | andscaping in there now.

MR. VANDERPU: Yes.

MR. MACA LLI S: If we could word the
condition that staff -- it has to be suppl enented
because I' mnot sure what's in there nowso prior to
the i ssuance to the certificate of occupancy for the
roomaddition there wll be, zoning BOFA staff shall
conduct a site visit to ensure the existing
| andscape buffers the proposed addition from the
adj acent property and if it does not addition shrubs
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and shade tree's will be required to be installed.

CHAI RVAN KONYK: kay. Before we have a
vote on this --

MR. BASEHART: | would like to add those
conditions to ny notion.

CHAI RVAN KONYK:  Ckay, but before we have a
vote on this | need to ask the applicant if they
woul d agree to those three conditions if the notion
were to be approved?

M5. GRIFFIN. They have already been agreed
to. The proposed additi on does not have any openi ng
on the front, they of course have attenpted to, --
yes, yes and yes.

MR, COHEN: Wth those conditions |'Il
second the notion.

CHAI RMAN KONYK: We al ready have a second.
You can third it though.

MR. COHEN. Ch, you already have a second.

MR WOCH NSKY: | said it you can record it
as Harold seconding it.

CHAI RVAN KONYK:  Ckay, we have a notion by
M. Basehart and a second by M. Cohen any
di scussi on.

MR MOORE: | just want to bring us back to
where | think we are. One is clearly a setback issue
and one of separation so that's the variance
request. In respect to what was said | want to get
back to that fact. Second of all relative to the
seven criteria, one of the ones that's nost
inportant to ne is the one of self created. Is the
vari ance requirenment made because of what the
petitioner hinself being self created and in this
case obviously it is because the petitioner
proposing to build a structure into the setback
requirenents and that's what's requiring the
variance. So it doesn't neet one of the seven
criteria's for me and | think that's very inportant
and there's nothing particular to the land in that
case.

It appears also that the homeowners
associ ation has not approved it although that's not

necessarily relevant. It's also not a popularity
i ssue here as to how nmany say yes it's okay and how
many think it's not okay. I also think that

currently there is no reasonable use of the I|and.
And al so one thing that's very inportant in giving
the variance request approval is are there
alternatives while the petitioner may not like it
are there alternatives that would not require a
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variance. And I think for all of those issues that
this variance request should be denied because it
doesn't neet the seven criteria.

CHAI RVAN KONYK: M. Rubi n?

MR RUBIN. M. More' s cooments relative to
the proposed addition | amin agreenent with and I
won't repeat that. However, | have no objection to
the existing garage and the existing single famly
home which are presently violate the new
interpretation to be granted. M interpretation of
that is when they were built -- when the were co'd
the code at that tinme wasn't perfect allowed the
structure sonme separation interpretation. And it's
a subsequent change in that interpretation which now
applies. But | also think we need to apply the new
code which was effected when this Board rul ed that
the 7.5 foot setback is applicable.

And with regard to the proposed addition ny
opi ni on reasonabl e use of the property and several
al ternatives. |'"'m not sure M. Asher may |like an
alternative in the back but that's not for nme to
consi der. I"'m just |ooking at whether it's a
reasonabl e use of the property presently existing
and | think there is and therefore there's no
unnecessary hardship created by disallowing the
proposed additi on.

MR. MOORE: Just to nmake it clear my points
were to the proposed addition and I would certainly
support the first two.

CHAI RVAN KONYK:  Okay, we have a notion and
a second --

MR, W CHI NSKY: Madam Chair, are we voting
on each variance separately.

CHAI RVAN  KONYK: W can vote on each
vari ance separately if you' d I|iKke. On the first
vari ance the property side interior setback.

MR. BASEHART: Do we have to anend the
motion? | prefer to just go down all three and if
t he noti on doesn't passes then we can go back and --

CHAI RVAN KONYK: That's true we should go
ahead with the notion. So we're voting on all
three. Okay, so do you want to poll the Board?

. MOODY: M. Cohen?

COHEN:  Yes.

MOODY: M. Bob Basehart?
BASEHART:  Yes.

MOODY: M. Stanley M sroch?
M SROCH:  Yes.

MOODY: M. G| bert More?

PIPIDDD
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MR. MOORE: No.

M5. MOODY: M. Steven Rubin?

MR RUBIN. 1'Il say no on proposed, yes on
the two existing but overall it has to be no based
on the notion.

M5. MOODY: M. denn W chinsky?

MR, W CHI NSKY:  Yes.

M5. MOODY: Ms. Chell e Konyk?

CHAI RVAN KONYK:  Yes.

Motion carries five to tw. W'Ill take a
five mnute break before the next item

STAFF RECOVMVENDATI ONS

APPROVAL I N PART (EXISTING ADDI TI ON AND EXI STI NG
GARAGE) AND DENIAL I N PART (PROPOSED ADDI TION),
based upon the following application of the
standards enunerated in Article 5, Section 5.7.E. of
t he

Pal m Beach County Unified Land Devel opnent Code
(ULDC), which a petitioner nust neet before the
Board of Adjustnent may authorize a vari ance.

ANALYSIS OF ARTICLE 5, SECTION 5.7.E VARI ANCE
STANDARDS

1. SPECI AL CONDI TI ONS AND Cl RCUMSTANCES EXI ST
THAT ARE PECULI AR TO THE PARCEL OF LAND, BUI LDI NG OR
STRUCTURE, THAT ARE NOT APPLI CABLE TO OTHER PARCELS
OF LAND, STRUCTURES OR BU LD NGS IN THE SAME
Dl STRI CT

YES. Vari ance request concerni ng exi sting garage and
existing addition to SFD. The subject property is
| ocated in Cypress Point Villas, Hamet V, within
the Boca West PUD and is approximately .25 mles
north of G ades Rd., approximately .5 mles west of
Power | i ne Road. The subject site has a Agricul tural
Resi dential (AR) zoning designation with a Speci al
Exception (SE) to allow a Planned Unit Devel opnent
(PUD). The Palm Beach County Conprehensive Plan
Future Land Use is Low Residential 3 (LR3). Boca
West PUD was one of the first PUD s approved i n Pal m
Beach County. Boca Wst PUD Special Exception
Approval was granted COctober 2, 1969, pursuant to
O di nance 3-57, as anended.

Speci al circunstances and conditions do exi st which
are peculiar to the parcel of l|and, building, or
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structure, that are not applicable to other parcels
of land in the sanme district. The existing garage
was permtted (B81 03104) wth an erroneous
separation of 5 feet fromadjacent structures to the
north and was constructed at 2.8 feet fromthe north
side property line. The correct m ni num setback for
the garage is 7.5 feet fromthe north side property
line according to the certified site plan and the
Code in effect at that tinme. However, an incorrect
5 foot separation from adjacent structures to the
north was applied to the permt application by
County staff at the tinme of permtting. The subject
garage has existed since 1981, and it would be a
hardship to the applicant to rel ocate the structure.
The granting of the variance will not be injurious
to the area or to the public welfare. The existing
additionto the single famly dwelling was permtted
in 1991 (B91 -23889) with a 5 foot separation from
adj acent structures to the north based on an
erroneous letter witten by Zoning division staff in
Oct ober of 1990. The addition was constructed 5 feet

from the north side property line. The correct
setback for the garage is a mnimum 7.5 feet from
the north side property line according to the

certified site plan and the Code in effect at that
tinme. The subject garage has existed in its current
| ocation and configuration since 1981 and the
subj ect addition has existed at its current |ocation
since 1990, wthout any conplaints from the
nei ghbors. The applicant submtted for and was
granted permits for both structures by County staff.
To denolish and rel ocate the structure would result
in alarge financial hardship to the property owner
and would be wunfair since the property owner
followed the appropriate permtting procedure for
t he subj ect structures. Taking this informationinto
account, special circunstances and conditions do
exi st which are peculiar to this parcel of |and.

NO. Variance request concerning the proposed
addition to the single famly dwelling and garage:

Speci al circunstances and conditions do not exist
whi ch are peculiar to this parcel of Iand, building
or structure, that are not applicable to other
parcels of land in the sane district. As previously
mentioned in the variance summary of this report, it
has been determned by the Zoning Director and
Confirmed by the Palm Beach County Board of
Adj ustnent, that the mninmum north side interior
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setback for the subject property is 7.5 feet. The
applicant is proposing an addition (480 s.f.) to the
single famly residence that would connect to the
detached garage and is proposing a 2.8 foot north
side interior setback. The applicant has been i ssued
permts for (B91 -23889) and constructed an addition
to the residence in 1991. Therefore, by allowi ng a
second addition to the residence that requires
variance relief of 4.7 feet is an over utilization
of the property. Furthernore, as delineated by the
alternative developnent plan submtted by the
applicant, there are alternative design options
avai lable to the applicant which would preclude
vari ance relief. Considering the above information,
speci al circunstances and conditions do not exist
whi ch are peculiar to this parcel of land, building
or structure.

2. SPECI AL Cl RCUMSTANCES AND CONDI TI ONS ARE THE
RESULT OF ACTI ONS OF THE APPLI CANT:

NO. Variance request concerning exi sting garage and
exi sting addition to SFD

Special circunstances and conditions are not the
result of actions of the applicant. Both the
exi sting garage and the existing addition to the
single famly dwelling were issued permts by the
County. However, in both cases, erroneous setbacks
were applied by County staff and the subject
structures were built in the north side interior
set back area based on these erroneous setbacks. The
applicant is now applying to the Board of Adjustnent
to make the structures |egal nonconform ng.

YES. Variance request concerning the proposed
addition to the single famly dwelling and garage:

Speci al ci rcunst ances and conditions are the
result of actions of the applicant. The applicant
is proposing an addition (480 s.f.) to the single
fam |y residence that woul d connect to the detached
garage and is proposing a 2.8 foot north side
interior setback. The existing residence is 2,609
sq. ft. in floor area. The subject |ot has an
irregular configurationin that the west half of the
north property line slants to the north at a 45
degree angle. The lot is 10,890 sg. ft. in area and
meets the mninmumlot dinensions for a ot with an
RS zoni ng desi gnation. As previously nmentioned, the
applicant was granted a permt and constructed an
addition to the residence in 1991. In addition,
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there are alternative design options available to
t he applicant. The applicant could construct an
addition on the front or the rear of the house and
still nmeet all required setbacks.

3. GRANTI NG OF THE VARI ANCE SHALL CONFER UPON
THE APPLI CANT SPECIAL PRIVILEGES DENIED BY THE
COVPREHENSI VE PLAN AND THI S CODE TO OTHER PARCELS OF
LAND, BU LDI NGS OR STRUCTURES, | N THE SAME:

NO. Vari ance request concerni ng exi sting garage and
exi sting addition to SFD

Granting of the variance shall not confer specia

privileges wupon the applicant. The requested
vari ances are a reasonabl e use of the property since
both the existing garage and the existing addition
coul d have been constructed in conpliance with Code
regul ati ons. However, as previously nentioned in the
above criteria, due to County staft errors, the
exi sting garage and additi on were constructed in the
setback areas. The garage is not unusually |arge
(500 square feet) and the house is of typical size
(2,600 sg. ft.) for the area The exi sting garage has
been inits current configuration and | ocation since
1980 and the existing addition has been its current
configuration and | ocation since 1991, w thout any
conplaints from the neighbors. In addition, the
requested variance will not conproni se the intent of
the Code since the adjacent house to the north is
set back approximately 33 feet fromthe comon north
side property line. This is consistent with the Code
requirenent of a 7.5 foot setback on each side of
the north property |ine.

YES. Variance request concerning the proposed
addition to the single famly dwelling and garage:

The requested variance is not a reasonable use of
the property since there are alternative design
options available to the applicant which would not
require variance relief. There is buil dable area on
the front and rear of the single famly dwelling
whi ch woul d neet all required setbacks. Furthernore,
an addition was constructed in 1991 which provi ded
the applicant with additional living area.
Therefore, grant of the variance would confer upon
the applicant special privileges denied by the
conpr ehensive plan and Code to the parcels of |and
in the area.

4. A LI TERAL | NTERPRETATI ON AND ENFORCEMENT OF
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THE TERMS AND PROVI SIONS OF THIS CODE W LL DEPRI VE
THE APPLI CANT OF RI GHTS COMMONLY ENJOYED BY OTHER
PARCELS OF LAND | N THE SAME DI STRI CT, AND WOULD WORK
AN UNNECESSARY AND UNDUE HARDSHI P

YES. Vari ance request concerning existing garage
and existing addition to SFD:

The other two lots with "straight" single famly
dwel i ng RS set backs support garages which are able
to be wutilized for sheltering autonobiles and
storage. To require the applicant to denolish the
exi sting garage and addition would result in an
unfair hardship upon the applicant. As previously
mentioned in the above criteria, both the existing
garage and addition received building permts from
Bui | di ng Di vi si on. However, in both cases, erroneous
set backs were applied to the garage and addition
The exi sting garage and addition have been in their
current location for the past 8 years. The adj acent
property owner to the north has planted a thick
veget at ed buffer al ong t he conmon si de property |ine
which will mtigate any inpacts of the variance
requests.

NO. Variance request concerning the proposed
addition to the single fam |y dwelling and garage:

Aliteral enforcenent of the terns and provi sions of
the Code will not deprive the applicant of rights
comonly enjoyed by other parcels of land in the
sanme district. The applicant constructed an addition
to the single famly dwelling in 1991, which
resulted in an expanded living area for his grow ng
famly. To allow variance relief for a second
addi ti on when there are alternative design options
avail able to the applicant would not be consistent
with the seven criteria necessary to be granted a
vari ance.

5. THE APPROVAL OF THE VARIANCE | S THE M NI MUM
VARI ANCE THAT WLL ALLOW A REASONABLE USE OF THE
PARCEL OF LAND, BUI LDI NG OR STRUCTURE

YES. Vari ance request concerni ng exi sting garage and
exi sting addition to SFD

The existing garage and addition could have been
constructed consistent wth a 7.5 foot side interior
set back. However, due to an error during review and
permtting of the subject structures, the garage was
constructed 2.8 feet from the north side property
line and the addition was constructed 5 feet from
the north side property line. Considering it would
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cause an undue hardship to on the property owner to
denolish and relocate the structures, the approval
of the variance is the mninum variance that wll
al l ow a reasonabl e use of the property. In addition,
there will be no negative inpacts associated with
the variance requests since the garage has been
existing since 1980 and the addition has been
existing since 1991 in their current configuration
and | ocation, wthout conplaints fromthe adjacent
property owners.

NO. Variance request concerning the proposed
addition to the single famly dwelling and garage:

There are alternative design options available to
the applicant. The applicant could construct the
proposed addition on the front or rear of the house
and still nmeet all required setbacks. Al so, the
applicant constructed a | arge addition on the north
side of the house in 1991 which resulted in an
expanded living area for the property owner and his
famly. Taking this information into account, the
approval of the variance is not the m ni numvari ance
that will allow a reasonable use of the parcel of
| and.

6. GRANT OF THE VARI ANCE W LL BE | NCONSI STENT
W TH THE PURPOSES, GOALS, OBJECTI VES AND POLI ClI ES OF
THE COVPREHENSI VE PLAN AND THI S CODE

YES. Vari ance request concerni ng exi sting garage and
exi sting addition to SFD

The intent of the Code concerning setbacks is to
ensure there is adequate separation from adjacent
uses to buffer the residents from the inpacts
generated by those uses such as noise, light, and
dust (snoke). In this case, the adjacent dwelling
unit to the north is setback 33 feet fromthe common
side property line which is nore then 4 tines the
m ni mum requi red setback of 7.5 feet. The 33 foot
set back fromthe comon property line will act as a
buffer from any inpacts generated by the existing
garage and addition, thus, neeting the intent of the
code requirenent for side interior setbacks for
residential wuses. In addition, the request is
conpatible with the surrounding residential area
since garages and residential additions are typical
structures for residential |ots.

NO. Variance request concerning the proposed
addition to the single famly dwelling and garage:
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Considering the property owner is requesting a
variance to allow a proposed addition which wl
encroach 2.8 feet into the north side property Iine,
grant of the variance will not be consistent with
t he purposes, goals, objectives and policies of the
Conpr ehensi ve Pl an and this Code. The intent of the
Code concerning residential setbacks is to ensure
t he nei ghboring lots are buffered fromnoise, |ight,
and dust generated by the residential uses. In this
case, the property owner could construct the
proposed addition on the front or rear of the |ot
and still neet all required setbacks. Therefore, the
requested variance will not be consistent with the
intent of the Code.

7. THE GRANT OF THE VARI ANCE W LL BE | NJURI QUS
TO THE AREA | NVOLVED OR OTHERW SE DETRI MENTAL TO THE
PUBLI C WELFARE:

NO. Vari ance request concerning existing garage and
exi sting addition to SFD

Grant of the variance will not be injurious to the
surrounding area. As previously nentioned in the
above criteria, the existing garage was constructed
inits current configuration and | ocation since 1980
and the existing addition to the single famly
dwelling has been at its current |[|ocation and
configuration since 1991. There have been no
conplaints from adjacent property owner s
concerning either structure. In addition, the
adj acent property owner to the north has planted
thick vegetation along the comon side property
line which buffers the subject structures fromthe
adj acent single famly dwelling to the north.

YES. Vari ance request concerning the proposed
addition to the single famly dwelling and garage:
The grant of the variance will be injurious to the

area involved or otherwi se detrinental to the
public welfare. The intent of the Code concerning
setbacks is to ensure there is adequate separation
from adj acent uses to buffer the residents fromthe
i npacts generated by those uses such as noise,
light, and dust (snoke). In this case, the applicant
is proposing to construct a 480 s.f. addition onto
the main residence with a 2.8 foot north side
interior setback. In 1991, the applicant constructed
an addition onto the residence and the subject
dwelling is now 2,609 square feet in floor area
Since the proposed addition could be constructed
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el sewhere on the property and still be consistent
with the required setbacks, grant of the variance
will be injurious to the are involved or otherw se

detrinmental to the public welfare.
ENG NEERI NG COMVENTS
No comment s( Eng)
ZONI NG CONDI TI ON( S)

1. The property owner shall provi de the
Building Division with a copy of the Board of
Adj ustnment Result Letter and a copy of the Site
Plan, presented to the Board, sinultaneously wth
t he building permt application. (BLDG PERM T: BLDG)

2. By Septenber 21, 1999, shall obtain a
building permt for the 480 sq. ft. proposed
addition as shown on BA98-93, Exhibit 25 (DATE
MONI TORI NG Bl dg)

3. There shall be no openings on the north side
of the proposed addition. (ZON NG BA-BLD PERM T)

4. Prior to the issuance of the Certificate of
Cccupancy for the proposed roomaddition, the Zoning
BA staff shall conduct a site visit to ensure the
exi sting vegetation between the subject property and
adj acent property to the north. adequately buffers
t he proposed addition fromthe adjacent property to
the North. If staff determnes that the existing
veget ati on does not adequately buffer the proposed
addition, staff shall require additional shrubs and
trees to be planted along the north property lineto
ensure the proposed addition is buffered from the
adj acent house to the north.
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CHAI RVAN KONYK: Ckay. |I'mgoing to call the
meeting to order. Board of Adjustnment 9800087 is
the next item on the agenda, Boca Raton Synagogue.

MR.  MACA LLI S: Bofa 98-87, Boca Raton
Synagogue to all ow an existing free standing signto
exceed the maxi num permtted sign face and hei ght.
The location is 7900 Montoya Circle, approximtely
.7 mles east of the Florida Turnpike and .26 m |l es
South of Palnmetto Park Road and .35 mles West of
Power|line Road within the Boca Del Mar Subdi vi sion,
in the AR Zoning District Petition 84-152E. Found
on page 27 of your backup materi al

Staff once again has provided you with the
m nutes. There was di scussion of several neighbors
that were in opposition to that one being M. Find
and he has submitted a letter to us for the record
stating:

Please be advised that | wthdraw ny
objections to granting of the above petition to
al | ow Boca Rat on Synagogue to obtain their existing
sign that's presently constructed. The appl i cant
has also -- Kevin Rathery has submtted a letter to
us and | believe to each one of the conmmi ssioner's
of signatures of surroundi ng property owners stating
t hat :

As an adj acent honeowner | w sh to express
my support of the Boca Raton Synagogue request to
| eave the exi sting sign in it's pr esent
configuration. Although | understand that the
synagogue was entitled to construct three signs of
smal l er size and height | believe that the one sign
as it exists is a nuch nore aesthetically pleasing
solution to the code enforcenent policy.

Just for the Board's information this was
post poned | ast nonth. Once again we only had four
Board nenbers and so the applicant requested a
post ponenent for --

MR RUBIN. It was continued -- we heard it
it was just continued.

MR. MACA LLIS: Actually I don't think this
one was continued. | believe the only one that we
conti nued was the --

V5. BEEBE: There was testinony that you
were provided with and was taken at the | ast hearing
Sso.

CHAI RVAN KONYK: Wl |, they decided to ask
for a postponenent towards the end of the hearing.
So we were proceedi ng as though it was goi ng t hrough
the hearing and then at the end they asked to
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post pone.

MR MACA LLI S: | think the only one we
continued actually on the record was the Litwn
petition. The one that was before this one.

CHAI RVAN  KONYK: We didn't even continue
that one. W didn't even hear that one, we just |et
t he people do the testinony.

MR. MACA LLI S: Actual ly, the county
attorney and | said why don't we continue this one
because of the testinony that was already taken
Usually when you postpone it you have to hear
everything all over again.

CHAI RVAN  KONYK: Oh, | see what you're
saying. But we never heard that one the Litwin's.

MR MACALLIS: W heard testinony fromthe
nei ghbors.

CHAI RVAN KONYK: Right that was all we ever
heard. W never heard from the applicant on that
one.

MR MACG LLIS: Right.

CHAI RVAN KONYK:  Ckay.

VR. MACA LLI S: The notion was for
post ponenent not for a continuance.

CHAI RVAN KONYK:  Ckay.

MR. RUBIN. So are you saying we're hearing
it again.

CHAI RVAN  KONYK: Maybe we can hear it
briefly.

RABI BRANDER: Let nme just summarize it and
then we' || appropriately deal with the problem Let
me just rem nd Madam Chair person and t he Board t hat
the synagogue is allowed three signs. Each sign
according to code can be eight --

CHAI RVAN  KONYK: Rabi | don't nean to

i nterrupt you but could you spell your nanme?

RABI BRANDER  Rabi Kenneth Brander, B-R-A-
N-D- E-R

CHAI RVAN KONYK:  Thank you sorry.

RABI BRANDER: Anyway's the synagogue is
allowed three signs each sign is allowed to be a
certain amount of feet and height with the total
sign face area being 288 square feet on three signs
96 square feet per sign. What exists now is one
sign which is eight feet, eight inches with a sign
face area of a 170.8 square feet and instead of the
288 square feet allowed to us.

What we would like to do is waive all our
rights to any additional signs. The two additional
that are permitted on that property to keep the
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aesthetically pleasing one sign that we have so be
it that it is eight inches above code and therefore
we'll have | ess square footage of signage in front
of our synagogue. There are 44 signatures of people
that live within a few hundred feet who have
requested that. W have additional people who have
conme, sone with a -- one with a little child to
support this notion.

And the person that petitioned this and the
reason we are here to begin with M. Find after
nmeeting with himand M. Rich have both agreed that
it would be better -- that the community would be
better served if we just have this one sign. And he
has sent a letter to staff indicating that he would
prefer this one sign which is eight inches higher
and we wll give up the ability to have two nore
si gns.

Let ne just conclude ny statement with the
entire purpose of variances or not giving variances
is to deal wth the adverse inpact on the
surroundi ng environment. I"'m here follow ng code
and causing us to chop this sign into tw nd maki ng
it three signs instead of one will create an adverse
i npact on the surrounding environnment. Not only
will it be a financial outlay for the synagogue but
the neighborhood has greatly requested that we
mai ntain the aesthetically pleasing sign. Gve up
the right to two other signs which is what a
vari ance shoul d be to guarantee that the surroundi ng
environment is not inpacted upon which is what we
will achieve |I think by getting this variance.

CHAl RVAN  KONYK: Thank you, staff
present ati on.

MR. MACA LLI S: Just for the record M.
Moore did point out in the mnutes on page 54 that
it was actually continued. So unless you want ne to
comment, unless sonebody wants nme to go over the
staff report briefly.

CHAI RVAN KONYK:  No, | really don't. Does
anybody here feel they need to hear everything al
over again.

MR. COHEN:  No.

CHAI RVAN  KONYK: Any objection from the
public? Anybody here to object?

( NO RESPONSE)

CHAI RVAN KONYK:  And you have peopl e hear to
speak in favor which we can --

RABI BRANDER I f your interested.

CHAI RVAN KONYK: It's okay right?
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AUDI ENCE MEMBERS: Yes.

CHAI RVAN KONYK: That's fine with ne.

RABI BRANDER: If you want to hear a 15
m nut e speech from each one of them

CHAI RVAN KONYK:  We would Iimt themto two
m nutes each. | guess we're ready for a notion. Is
soneone ready to make a notion?

MR. BASEHART: Well, nobody elseis I'd |ike
to nmake a notion that we approve vari ance BOFA 98-87
for two variances the 74.8 square foot variance on
the face area of the sign and also an eight inch
vari ance on the height. M notion is based on the
fact that | think that the proposed sign or the
existing sign is consistent wwth the intent of the

code. In giving the allowances of the code the
granting of this variance wll actually reduce the
total square footage the sign is eligible -- that

the property is eligible for and the hei ght vari ance
| think is mniml eight inches.

Based on that and | would like to include a
condition in ny notion for approval that no
additional free standing signs be permitted on the
property. As long as this sign exists.

MR. COHEN:  Second.

CHAI RVAN  KONYK: W have a notion and a
second by M. Cohen. In light of this is there any
conditions that staff would |ike to add.

MR MACALLIS: Yes, actually we have five
condi ti ons.

CHAI RVAN KONYK:  Okay, can you read those.

MR. MACA LLI S: Nunber one, by April 21,
1999 t he applicant shall apply for a building permt
of the existing sign.

Nunber two, by July 21, 1999 the applicant
shall obtain a building permt for the existing
si gn.

Nunber three, the applicant shall not be
permtted to construct any further point of purchase
identification signs along Montoya Crcle.

Nunber four, by February 21, 1999 the
applicant shall ensure that BOFA conditions are
placed on the certified site plan for parcel 15
exhibit 30 found in the zoning reference.

RABI BRANDER: What's that?

MR. MACA LLI S: By February 21, 1999 the
appl i cant shall ensure that BOFA conditions that are
approved here today are placed on the certified site
pl an for parcel nunber 15.

RABI BRANDER: In other words we will only
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have one sign and not three and all of those other
things that you just nentioned.

MR. MACA LLI S: Right, and | still have
anot her one.
Nunber five, is the existing signage

lettering shall not be nodified or replaced or
enlarged in the future.

CHAI RVAN  KONYK: Ckay, you said no nore
signs on Montoya Circle isn't it just no nore signs
on the site period.

MR. MACA LLIS: No, because we don't have a
problem if they want to put one on the building.
We're nore concerned --

CHAI RMVAN KONYK:  Ch, okay.

MR. BASEHART: M ulterior notion was that
no additional free standing signs which -- and the
only frontage that the property is Mntoya Circle
anyway.

CHAI RVAN KONYK:  Ckay.

MR. BASEHART: | would like to anmend ny
nmotion to include all of the staff reconmendati ons.

CHAI RVAN  KONYK: Okay, does the applicant
understand the conditions?

MR. RATHERY: | just want to clarify one
t hing, Jon. When you tal ked about the existing
lettering shall not be replaced or enlarged.

Qoviously, if aletter falls off and breaks it needs
to be repl aced.

CHAI RVAN KONYK: Al tered.

MR MACALLIS: Altered or enlarged.

MR. RATHERY: Ckay, thank you.

CHAI RVAN KONYK: Ckay, so as nodified do you
understand and agree with the five conditions?

RABI BRANDER:  Yes.

CHAI RVAN  KONYK: Any di scussion from the
Boar d.
( NO RESPONSE)

MR. MOORE: Do we have a second?

CHAI RVAN KONYK: We have a second M. Cohen
seconded it.

MR, MOORE: (kay.

CHAI RVAN KONYK:  Okay, all those in favor?
(ALL RESPOND AYE)

CHAI RVAN KONYK:  Opposed?

MR.  RUBI N: OQpposed based on ny coments
fromthe |ast neeting.

CHAI RVAN  KONYK: M. NMore were you in
favor?

MR MOORE: Yes.
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CHAI RVAN KONYK: kay, the notion carries
Six to one.

CHAI RVAN KONYK: Jon, just out of curiosity
how will you prevent other signs from going up.
WIIl this variance pop up if they went to apply for
anot her sign? Wi will nonitor that?

M5. BEEBE: It will be enforced by code.

MR. RUBIN. The Rabi.

CHAI RVAN  KONYK: Kevin before you | eave
this has nothing to do with our Board but Kevin is

| eaving Kilday and Associ ates. He's taking a
position with GL. Honmes, so | inmagine this wll be
the |l ast hearing that you're at. So | just wanted to

t hank you for your professionalismand the way that
you' ve handl ed your business with this Board and I
do appreciate it. |'msure the other nenbers of the
Board do as well.

STAFF RECOVMENDATI ONS

DENI AL, based upon the follow ng application of the
standards enunerated in Article 5, Section 5.7.E. of
t he Pal m Beach County Unified Land Devel opnent Code
(ULDC), which a petitioner nust neet before the
Board of Adjustnent may authorize a vari ance.

ANALYSIS OF ARTICLE 5, SECTION 5.7.E VARI ANCE
STANDARDS

1. SPECI AL CONDI TI ONS AND Cl RCUMSTANCES EXI ST
THAT ARE PECULI AR TO THE PARCEL OF LAND, BUI LDI NG OR
STRUCTURE, THAT ARE NOT APPLI CABLE TO OTHER PARCELS
OF LAND, STRUCTURES OR BU LD NGS IN THE SAME
DI STRI CT:

NO. This 4.6 acre Tract 15 within the Boca del
Mar PUD was Master Planned in the 1970's. The site
supports the Boca Raton Synagogue which was
constructed in 1987, <consistent with the approved
Site Plan, Exhibit 30. Parcel 15 was designated on
the Master Plan as a civic parcel, the synagogue
(place or worship), is a permtted use in a civic
parcel . The approved Site Pl ans has al ways shown t he
sign location where it 1is presently |ocated.
However, when the bottom portion of the existing
sign was installed it was done so wthout a valid
permt. The applicant states, it was their
under st andi ng after speaking to the devel oper of the
site that the sign was permtted under the primry
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permt for the main structure. However, staffs
research of the building permt shows no
reference to the sign. Furthernore, sign permts
have al ways required a separate permt fromthe nmain
bui l di ng. The sign was further expanded in the past
several years by the placenent of the 21' by 3'.6"
top portion that identifies the "Boca Raton
Synagogue". The appl i cant states t hey did
nodi fications to the surface (added narble) and
letter inlater 1997. It was this | ast nodifications
to the sign that resulted in a concerned resident
who resides in the community to file a conplaint
with Code Enforcement. The resident was concerned
that the sign was being further enlarged wthout
property permts. The Code Enforcenment Oficer cited
the applicant for violation of the sign code and
failure to obtain proper permts.

The sign coul d have been placed on this site to neet
the sign code regulations in effect at the tinme. The
failure of the contractor and applicant to obtain
permts for the original sign and subsequent
nodi fications has resulted in the violations and
need for the requested vari ances.

2. SPECI AL Cl RCUMSTANCES AND CONDI TI ONS ARE THE
RESULT OF ACTI ONS OF THE APPLI CANT:
YES. As stated in nunber 1 above, the applicant

states they were infornmed by the devel oper that the
original sign was permtted under the primary permt
for the synagogue. Staff has researched the buil di ng
permt (B86023816) and found no reference to a sign.
The County has al ways required separate permts for
signs. The applicant further states that the
nodi fications to the signs over the past years were
done so with the understanding the original sign
(base) was legal and the nodifications would be
wi thin code. However, failure of the contractor to
first consult the code to review sign regul ati on and
not obtain permts has resulted in a sign with a
face area that is twice what is permtted by code.
The sign height is also exceeding code, however,
only by a mniml 8 ~.

The Zoning Staff has inforned the applicant that the
top portion of the sign could be renoved and
relocated along the frontage and neet code w thout
the need for a variance. The applicant inforned
staff that the nost recent inprovenent to the sign
in late 1997 which included resurfacing the sign
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with marble and installing new letter was very
costly. Staff further suggested the applicant
provi de staff with the cost estinmates as to how nuch
it woul d cost and whether or not it was feasible to
remove the top portion of the sign. Staff has not
received any docunentation from the applicant to
satisfy this request.

Therefore, the requested variances are self created
and can be corrected wthout the need for the two
request ed vari ances.

3. GRANTI NG THE VARI ANCE SHALL CONFER UPON THE
APPLI CANT SPECIAL PRIVILEGE(S) DENIED BY THE
COVPREHENSI VE PLAN AND THI S CODE TO OTHER PARCELS OF
LAND, BUI LDI NGS OR STRUCTURES, | N THE SAME DI STRI CT:
YES. The sign code allows signage based on
several criteria: right-of-way wdth, adjacent
zoning districts (to determ ne sign height and face
size), and l ength of frontage (to determ ne how many
signs can be installed along the properties
frontage). This particular property could have a
total of three signs, each with a maxi numsign face
of 96 square feet (total of 288 square feet of
signage) and maximum of 8 feet in height. The
granting of a variance in this predomnantly
residential district to an applicant who failed to
obtain permts would be a special privilege.

If the variance is not granted the applicant could
nodi fy the existing sign to renove the top portion
(78.12 square feet) which currently displays the
name of the use, "Boca Raton Synagogue" and nove it
el se where along the frontage. The applicant woul d
not |oose any sign identification area and could
utilize the existing sign.

4. A LI TERAL | NTERPRETATI ON AND ENFORCEMENT OF
THE TERM5 AND PROVI SIONS OF TH S CODE W LL DEPRI VE
THE APPLI CANT OF RI GHTS COMMONLY ENJOYED BY OTHER
PARCELS OF LAND | N THE SAME DI STRI CT, AND WOULD WORK
AN UNNECESSARY AND UNDUE HARDSHI P

NO. As stated in nunber 3 above, the existing
sign can be nodified to conply with current code
sign code requirenments. The site is permtted a
total of 3 signs along the property frontage. The
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top 78.12 square feet of the sign can be renpved
fromthe bottomportion and noved to a new | ocation
along the frontage. The applicant would then neet
code and not have been granted a special privilege
to keep a sign that does not neet code and was
installed without a valid permt.

5. THE APPROVAL OF VARIANCE IS THE M N MM
VARl ANCE THAT WLL ALLOWN A REASONABLE USE OF THE
PARCEL OF LAND, BUI LDI NG OR STRUCTURE:

NO. The property is entitled to 3 point of

purchase signs (free standing), each with a sign
face of 96 square feet. Had the applicant or

contractor consulted wth Zoning staff prior to
installing the sign the requirenents coul d have been
expl ai ned and a sol ution presented that allowed the
same existing square footage of signage face.

However, it would be in tw different signs. Also,

a creative sign contractor could have designed the
current sign snmaller and still placed the sane
i nformati on on one sign.

6. GRANT OF THE VARIANCE WLL BE CONSI STENT
W TH THE PURPOSES, GOALS, OBJECTI VES AND POLI ClI ES OF
THE COVPREHENSI VE PLAN AND THI S CODE:

NO. The intent of the sign code is to ensure
busi ness are provide adequate identification for
their business or service while at the same tine
encour agi ng creativity, ef fectiveness, and
flexibility in the design to protect the aesthetic
appear ance of the conmunity. As previously stated,
this particular parcel of land is permtted a total
of 3 signs with no sign face to exceed 96 square
feet. The code allows the property owner flexibility
in installing signage for separate uses on site,
should they choose. For exanple, one sign could
identify the synagogue another a day school or day
care. However, the devel oper and applicant have
chosen to install only one sign at this tinme to
identify the nane of the use, "Boca Raton Synagogue"
and the name of the canpus, "The Hahn Judaic
Canmpus". The sign face is alnpst twice what is
permtted by code. The ULDC does not have a
provision that allows the applicant or property
owner to place a larger sign on site if they agree
to elimnate other signs that could be permtted. If
there was such a provision this sign could be
permtted w thout need for variances.
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7. THE GRANT OF THE VARI ANCE W LL BE I NJURI QUS
TO THE AREA | NVOLVED OR OTHERW SE DETRI MENTAL TO THE
PUBLI C WELFARE:

YES. The intent of the sign code is to establish a
bal ance between identification of a business or
service while addressing the visual inpact it wll
have on the surroundi ng nei ghborhood. This sign is
| ocated on a civic parcel within the Boca del WMar
PUD. Several residents have contacted staff and are
concern with the size of the sign. They have,
however, stated that as long as the sign is not
expanded and no other signs are installed they have
no concern with the variance being granted. As
previously stated, the applicant is permtted three
signs along the frontage of this site. The current
sign could be reduced to neet code and have | ess an
impact fromthe street in terns of the size of the
si gn.

ENG NEERI NG COMVENT( S)
No Comment (ENG

ZONI NG CONDI TI ON( S)

1. By July 21,1999 the applicant shall obtain a
buil di ng per mit for the exi sting
si gn. (DATE: MONI TORI NG. Bl dg Perm t)

2. By April 17,1999 the applicant shall apply
for a building permt for the existing sign. (DATE
MONI TORI NG- Bl dg Permit)

3. The applicant shall not be permtted to
construct any further point of purchase or
identification si gns al ong Mont oya Crcle
(ONGO NG- CODE  ENFORCEMENT)

4. By February 21, 1999, the applicant shal
ensure the BA conditions are placed on the certified
site plan for Parcel 15, Exhibit 30. (DATE
MONI TORI NG- ZONI NG- DRC)

5. The exi sting signage shall not be altered by
replacing or enlarging it in the future.
( ONGO NG- CODE ENFORCEMENT)
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MR MACA LLIS: The next itemis itemfive
on the regular agenda. Bofa 98-100, Petition of
Randel | Enterprises of Pal m Beach, Inc. also known
as Wllianms Soils and Sod to allow for five
vari ances.

CHAI RVAN  KONYK: W have several nenbers
just so you know M. Koehler that have to | eave at
noon.

MR MACA LLIS: To allow an existing outdoor
storage area to encroach into the side corner, rear
and side interior setback and to allow a reduction

intothe required -- I'"'msorry |I'"mreadi ng the | egal
add the way it was sent out to the post but it's
been nodified. So they're asking -- they're not

asking for |andscape variance. They're asking for
three setback variances on the existing storage
area. So there will be a north, east, and south
set back encroachnments for the existing storage area.
The | andscape vari ances have been el i m nated.

The property is | ocated 2580 South Mlitary
Trail at the southeast intersection of Mlitary
Trail And Vicliff Road known as WIlians Soils and
Sod in the CG zoning district. Found on page 60 of
your backup material. This is item once again was
post poned at the Decenber hearing. The applicant
requested the postponenent because there was only
four Board nenbers. The m nutes are provided to you
once again on -- | don't believe there really was
any testinony taken on this case.

CHAI RVAN  KONYK: kay, before you proceed
| ets get everybody sworn in. Anybody that's going
to speak onthis itemif you woul d stand, rai se your
right hand and the court reporter will swear you in.
(WHEREUPON THE SPEAKERS WERE SWORN | N)

MR. KOEHLER: Thank you Madam Chair that was
my first item of business. My nanme is Dennis
Koehler, | amthe attorney for the applicant, the
petitioner in this case. Real quickly ny clients
are the Randells, Ms. Randell, Ms. Ceorgi na Randel
and M. Nick Randell, they are the owners of Randel
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Soils and Sod which is on South Mlitary Trail
across fromthe Crest haven shoppi ng center for those
of you who know that area of the county.

I'd like to also introduce David Kerr our
proj ect site planner | andscape architect. David has
sone revised site plans that were developed in a
consultationwith M. MacGllis and | believe signed
off on just yesterday. This would be a revised
exhibit 27, we're going to be referring to it it's
a site plan. So David at this tinme if you would
give copies of that site plan to each of the
menbers.

CHAI RVAN  KONYK: Can | ask a question is
t here anybody here to speak against this itenf

AUDI ENCE MEMBERS: Yes, we are.

CHAI RVAN KONYK:  Ckay, thank you. Continue.

MR. KCEHLER: So David is going to be
passing out what | said is going to be the newsite
pl an exhi bit nunber 27. Board nenbers you know t hat
on Decenber 17, when you last net we asked for a
post ponenent | had prepared a detail ed handout whi ch
| subsequently mailed to each of you. | don't
believe it got into M. Cohen's hands, but | do have
extra copies of the text of that variance
justification statenent and debate or di scussion on
a coupl e of proposed conditions. That was nailed to
you on the 14th of this nonth.

| would ask that that nenorandum be nade
part of the official public hearing record for that
effect.

MR. M SROCH  So noved.

MR. RUBIN. Second.

CHAI RVAN  KONYK: Motion by M. Msroch
second by M. Rubin. Al those in favor?

(ALL RESPOND AYE)
CHAI RVAN  KONYK: Carries unani nously.

MR. KCEHLER: Thank you Madam Chair. Rea
briefly based on ny experience as a mlitary
briefing officer, I want to tell you how we're going
to approach this we're going to be very brief.
We're going to start with the conclusions. That is
that the variance shoul d be approved as recommended
by staff and we have sone revised conditions that I
woul d li ke to now pass out to each of you starting

with the attorney and then to each, | think we've
got all seven nenbers of the Board right here.
VR. BASEHART: Are these conditions

acceptable to the staff?
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MR, KCEHLER: Staff has not yet |ooked at
them Four of themare corrections of the dates to
reflect the 30 nonth delay. Actually the dates are
differing in the staff report, we'll take the staff
dates. That will be conditions --

CHAI RVAN KONYK: A 30 nonth delay or a 30
day delay which was it?

MR, KOEHLER It was a one nonth delay. And
what ever -- so proposed additions one, two, three
and five deal only with the dates. The other
conditions four and six are the ones that we' ve been
negotiating wwth staff. The site plan that M. Kerr
worked on with M. McGIllis as recently as
yesterday -- we are offering revisions to condition
nunber four that would reflect those negotiations.

Agai n, we are nmaking reference to exhibit 27
whi ch we have just handed out to you. Condition
nunber six is one that we may wnd up having to

debate with the zoning division. They wll insist
that we go through a devel opnent review commttee
site plan review Qur position which we will be

articulatingtoinafewnonents is that with all of
the details that are shown on this plan, all of the
negoti ations that have lead to this plan, there is
no need to go through an extra expense, cost and
time going for DRC site plan approval.

Al though M. Whiteford is not here at the
monment as of |ate yesterday he still had not agreed
to change that condition nunber six. W have
proposed provisions to that |anguage that clearly
make it required that all permts acquired to
i npl enment this devel opnent plan, if you approve it
t oday, have to be consistent with this plan that has
been presented to you. And M. MacGIlis of course
wants an opportunity if there are any changes to
this plantoreviewit to nmake sure that your intent
is consistent with those changes.

So that's the main change we've made in
nunber six. And nunber seven | just suggest to you
t hat the added | anguage for the effected area which
is where the storage and the travel takes place, the
vehi cul ar use area, that's the effected area. This
buil ding and this existing parking | ot were never
part of any of the discussions that brought us here
today. M. Kerr will describe briefly for you the
site plan and tell you briefly again how we got to
that point. M. Larry Rowe is the contractor who is
involved -- if you read the materials you know t hat
this thing was built and permtted back in early
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1997.

W are prepared to ask and answer nine
guestions that will place into the record the facts
that are the basis for this whol e vari ance request.
I f you want nme to go through that | will be glad to
do that. Again as you know staff has reconmmended
approval and we would like to defer making a ful
presentation since we know nunber one, it's already
inthe record all of our argunments and second, staff
has reconmended approval subject to the conditions.
W do however, want to be able to respond to any
further criticism s that the nei ghbors may of f er and
| knowthat's a tradition that you generally uphol d.

And that's really nmy introduction so w t hout
any delay I'd like now to ask M. Kerr to step up
and use the existing color board to descri be what we
have done to respond to every concern that the
zoning division has raised throughout this
i ncredi ble process which as you know invol ves the
code enforcenment board just a few nonths ago. And
David if you mght state your credentials and
address on the record pl ease.

MR.  KERR: Good afternoon, David Kerr,
pl anner and | andscape architect with Sem nol e Bay
Land Conpany. Wien | was first brought into the
proj ect there was a code enforcenent issue there was
essentially three main itens that needed to be
addr essed. Nunmber one, was the |ack of [|andscape
buffers. Nunber two, was a place with a storage area
imedi ately adjacent to an existing residence in
vi ol ation of setbacks for storage areas. And the
last item had to do with the non-paved surface of
t he vehi cul ar use area.

To date we have addressed all of these itens
and then sone. As we went to zoning to work out the
three code enforcenent issues, one of which has
brought us here today, a variance for a setback. A
| ot of other conditions canme up to try to make this
proj ect consistent with the unified | and devel opnent
code. | believe we have addressed everyone of those
and we have devel oped a plan that is extrenely and
tremendously consistent with the ULDC. Very quickly
to review we've put in right-of-way buffers in the
appropriate width along both streets being 15 feet
in width on both streets, ten foot conpatible or
i nconpati bl e depending on how you want to call it
and ten foot buffers against residential areas.
Fi ve foot buffers when commercial abuts comrerci al .

| nt eresting enough to point out for those of
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you who may not be aware of it this is an existing
residence but it does have general comerci al
zoning. So the inconsistency has to do with what's
being wused there now It's not a zoning
i nconsi stency per say. M. Koehler will address the
storage areas. As nmany of you are probably aware of
things such as sod, things that are alive can be

held in there where in -- | don't want to say
vi ol ation, but they can be closer they can be within
buffers. Mul ch unfortunately | guess is dead, It

used to be alive so that's kind of why we are here
t oday.

The other issue's that came up in zoning
were visibility fromthe neighbors. This is one of
t hose operations, if it's going to be intercity the
nei ghbors probably aren't going to like it. It is
mul ch, it's dust, it's noise, it's -- that's just
the very nature of this operation. So what we've
done is conme up with the buffer's all the way
around. Mst inportantly on the side that nost
effects the residential neighbor's we are proposing
that the existing bins be left in place. They have

a six foot wall in the back and what we'll do is
essentially create the last ten feet of it as a
raised planter. We'll fill in the back of that bin,
put soil in there, plant tree's and shrubs.

What we've created for you here is a tota
realistic presentation of what the neighbors wll

| ook at. They will look at a six foot in height
masonry wall, planted behind that and actually
adding to the height of that will be a fichus hedge.
It will be installed at six foot of height at

installation.

MR. BASEHART: Are you going to build the
condo to.

MR KERR: Yes. Anyway, SO you see we're
giving them a wall here that will be started at
three feet above ground and you'll have three feet
of wall and then we're going to have another six
feet of shrubs. So you've got anywhere fromnine to
twelve feet of wall up against there, and working
with zoning staff we were very careful that we
pl anted sonething in here that wasn't just a row of
lollypop's with spaces in between. W built them a
vegetative wall that we know can deal wth dust,
noi se, etcetera. And then we staggered in the sable
pal ns to i ncrease the height of the wall even nore.

So we've kept a lot of things in mnd.
Nunber one, we don't want any tree shrubs or things
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that we put in to beconme maintenance problens for
t he nei ghborhood as far as overhangi ng shade and
this, that, and the other. But nobst inportantly we
put in a buffer that can continue to go up in height
and screen this operation.

The nost critical itemhere, of course, has
been this entrance. Right nowthere is an entrance
in this gate of approximately 40 feet, it's 38.6
feet. And right now it's handled with a rolling
gate. What we wanted to acconmodate for the county
is this stacking distance that you typically put
outside of the gates so that vehicles can get off of
t he roadway, hopefully as far out of the right-of-
way in case they are trying to access the business
and the gate is closed. Staff typically was | ooking
for something in the 20 to 25 foot range by com ng
inwith an inverted "V' entrance we were able to put
in 27 feet of stacking and al nost enough width to
put two cars in there side by side.

So we've really exceeded what zoning was
| ooking for inthis area as well. And | think that's
t he approach we've taken all al ong. Zoni ng has cone
in and said hey we want sone of this kind of hedging
and we said hey we'll give you fichus and this, you
know, we've triedtodo alittle bit better in every
case.

The |l ast itemto address is the paving which
was one of the code enforcenment issues. W' ve had
this plan run by engineering prelimnary mneeting
with them W' ve gotten a verbal thunbs up on it
that they have no problens of the proposed outline
of the paved areas. They will work with our
engi neering which is Wallis Engi neering to agree on
what type of servicing curving etcetera. Al'l  of
that wll be reviewed by Palm Beach County
engi neering to be in conpliance with the ULDC

So once again we feel that we've nail ed down
all of the site plan issues. At this point to go to
DRC is redundant, it's costly for the client and
nmost inportantly the project doesn't neet the
threshold to go to DRC. So we feel that it is a
very heavy and unnecessary condition and one that
the client normally woul d not have i nposed upon him
Unfortunately, because he cane in through code
enf orcenment and zoning variances they're trying to
put this requirenment on him and we're very nuch
against it. | think that covers nmy presentation. |If
you have any questi ons.

CHAI RVAN KONYK: Yeah, | have a question
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This hedge that's going to be buffering the two
properties what will be the height of the hedge?

MR KERR It's going to be installed at six
feet. Now, keep in mnd you have a six foot wall,
the planter starts at three feet so essentially
right off the bat you're looking at nine feet of
screeni ng.

CHAI RVAN KONYK: kay, is there sonme code
required that says how high a hedge can be between
two pieces of property, what's the height?

MR. MACG LLI S: Eight feet in residentia
and side and rear property lines but comrercial
t here' s none.

MR. KERR: Again, we want to stay totally
code conpliant, but when you have dunmp trucks and
things like mulch you mght want us to be a little
bit above.

CHAI RVAN KONYK: | just knew that in the
code sonmewhere there was sone reference as to how
hi gh a hedge could be and I would not want you to --
but it's not applicable here because this is
commercial that's in residential. | don't know the
code that well | just know little parts of it.

MR, KOEHLER: Any other questions of M.
Kerr, Board nenbers?

( NO RESPONSE)

MR. KCEHLER: kay, Board |I'm prepared to
have M. Rowe testify as to the original permtting
facts if you want ne to do that for some questions.
If not I'd be delighted to sit back and listen to --
it'"s all intherecord already. I'd |ike to here our
nei ghbors and then maybe we'l| put closure on this.

CHAI RVAN  KONYK: Let's just nove toward
cl osure then.

VR. KCEHLER: That conplete's t he
presentation of our side.

CHAI RVAN KONYK:  Now, we'll have the staff
presentati on.

MR. MACA LLI S: W entered this into the
record last tinme but the applications been admtted
obviously since he canme in. They' ve been working
very closely with staff this is once again a very
difficult petition. Permts were issued for both
the fence and the storage area incorrectly by the
buil ding division staff. Now, comng in -- the use
is permtted here. It's a permtted retail use
that's been determ ned by the zoning director Marty
Hodgki ns and by other zoning staff. So that's not
an i ssue here today. What we're | ooking at is that
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the storage area shouldn't have been put where it

iS. It's there and it's obviously inpacting the
nei ghbors to the -- inmmediately to the east and in
t he nei ghbor hood. | think the opposition you're

going to hear --

MR. BASEHART: This is not a situation where
we're dealing with sonmebody who just put in
sonething. It was permtted.

MR. MACG LLI S: Right, it was incorrectly
permtted. The use existed on Mlitary Trail for
many years. Wat the applicant did is he purchased
the lot that's supporting the majority of the
busi ness now which is that storage area and the
maneuveri ng area. It used to support a single
famly home. He purchased that about two years ago,
bul | dozed down the house and expanded his business
there because he lost the |ease on the parcel
imredi ately to the south along Mlitary Trail that
he used to use. He lost the |lease so he had to --
in order to keep the business going he purchased
this property here. Expanded t he busi ness back there

cane in -- | don't know if this is the contractor
who applied for the permt but the permt was
reviewed by the building division. 1 think what the

confusi on cane about was because they didn't | ook at
this as being a structure. They |looked at it as
being a wall because all you have are these, you
refer to them as, wing walls com ng out that are
holding different materials in them Everyt hi ng
fromtop soil to shell rock, and so | don't think
the building staff realized -- there's another
provision further in the code that says no storage
area shall be in any of the required setbacks.

So, the permt got issued, the structure was
all built and then the conplaints started comng in
because of all the noise and stuff. Staff went out,
code enforcenent cited themfor this and other code
viol ations, and there are no paving and stuff on
that. So he is in violation with code enforcenent,
code enforcenent is giving himtinme to conme here to
get the variance and clean up the site. He has been
working with staff, we've been in comunication with
t he neighbors, | know they still have opposition
here today, we've tried to weigh howto resolve this
i ssue taking into account permts have been issued,
the use is permtted there, we do have a structure
in the setback, how to best balance this out. |
don't think it's going to be no-one -- it's not a
wWin situation here really for anyone.
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So staff is recommendi ng approval based on
the storage area with the fact that we feel the
[itigation wth the Ilandscaping the intense
buffering that's been put in there and the different
| ayering as David Kerr has just indicating that we
provi de addi ti onal buffering there. The other thing
we wanted to stress, that storage area, if it was
nmoved in to neet the setbacks of 20 feet especially
on that side that's adjoining the property. They
woul d only be requiring the six foot wall trees 30
feet on center and |'ve explained this to the
nei ghbors, | said that because they're comng in
here to get a variance the Board has the ability to
put these inposed conditions on here to hopefully
of fset the inpacts associated with the overall use
in addition to the variance situation we have here.

So the other issue that we are still -- we
were still working on until yest er day, t he
appl i cants have i ndi cated was t he access com ng into
the property. Because one of the neighbors who is
here is going to have comments on that that her
property is across the street and the trucks when
they are coming in are backing up and sonehow
maneuvering into her driveway because it's |[ined up
right across the street. Staff was very concerned
with that. If we did pull the permt it was issued
-- | think the confusion on the permt that was
issued for the fence it was a sliding fence that
went across. It was never -- staff didn't require
any kind of stacking area comng into the property
so what we have now is vehicles stopping on the
street or pulling in. It's a very wide gate they
| eave part of it open and vehicles tend to maneuver
in but for sone reason they are backing up at sone
poi nt and backing up into her driveway and stuff.

So hopefully the solution that David's cone
up -- David Kerr has cone up with here is going to
hel p the county from our perspective, neani ng what
we feel is a safer situation. Hopefully it's still
going to screen the surface areas fromthe residents
in that area and it's still going to screen
hopefully the storage area because we tried to pul
the | andscaping in and narrow the area down sone.
So now you're going to have trucks pulling off of
the road at least conming into the site and parking
out onto the street and waiting if there's another
truck in the entrance.

So the only other issue staff, | nean |
spoke to Bill Witeford once again this norning
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about the condition with requiring the applicant to
go to DRC. The reason we were requiring that even
though it's not a requirenent this is a permtted
use and it does not require to go to DRC they can go
right to the building permt. W were concerned
wi th the | ayout and t he out st andi ng code enf or cenent
viol ations and the fact that this is the first tine
|"ve seen the retention areas drawn on the site in
t he pavi ng | ayout.

W were very concerned because there were
still other issues regarding the site code
requirenents that weren't addressed up until -- |
mean this is the first tine |I've seen this plan.
That we were concerned that if we approve this plan
the effected area here, that's com ng in here today,
if he comes back and has to do nodifications to this
we don't -- we were going to put a condition on this
that he couldn't nodify this exhibit. Because of
t he nei ghbor opposition we wanted to keep themti ght
tothis plan. W don't want themcom ng back in six
nmonths later going to get a building permt and
nmodi fying this layout. See we were going to stick
themto this exhibit but then realizing he doesn't
have everything laid out on this site, that he stil
has to fine tune things. He would end up having to
conme back to you and say | ook BOFA staff is bringing
me back here because they feel |'mnoving sonething
on this site that is really going to effect the
nei ghbors and it's effecting the intent of the
approval of the variance.

At least if they went to the DRC neeting
they have the authority to nove things around and
the BOFA staff can look at it and see the intent of
what you approved would be net. So that is the
reason why --

CHAI RVAN KONYK:  Okay, now that you've seen
this drawing you still feel that way?

MR, MACG LLI S Once again, Bill Witeford
had concerns with ot her agenci es because once again
this exhibit only went out to engineering to | ook
at. So he's claimng that, M. Koehler, when he
conmes in through the permtting stage that the other
agencies will have an opportunity to look at it
which is correct.

MR. BASEHART: Can | commrent, first of all
and this is a legal question. | thought the code
required that when an applicant cones to the Board
of Adjustment for a variance that the site plan that
was presented to the Board to support the variance
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request is a binding site plan. That you have to
conply with the site plan approved by the Board of
Adj ust nent ?

MR. MACGQ LLIS: Typically, that's what we do
but unfortunately because of the way our process
wor ks that always doesn't get followed through in
the building permt process. Because they are a | ot
of times not aware that there was a variance
approved on the site, the applicant doesn't bring in
the permt. And whatever they're bringing in for
that particular permt neets code and then all of a
sudden it gets through the system and sonebody says
well 1 don't know where that retention area got
noved because of the controlling BOFA plan. But if
you go through DRC they get copies of all of the
nylars downstairs and building division is aware
they have a controlling site plan that everybody --
the agencies have reviewed it.

So as our extra level to ensure that all of
the loose ends are tied up that will benefit not
only the county, the neighbors, but the applicant
because they're still -- the neighbors or the
applicant still has concerns in his property owners
that when he goes through DRC staff is going to
start nitpicking everything el se and they're going
to have another laundry list of stuff that they're
going to want himto do.

MR.  BASEHART: Speaking from lots of
experience | agree with them

MR, MACA LLI S: W can only enforce the
code. So when it comes to DRC hopefully that's what
it"'s goingtobelimtedto. If there's still going
to be permtting problens we don't want themback in
here in front of the Board of Adjustnent.

MR. BASEHART: | agree that it would be good
to have this go through the DRC for the purpose of
establishing an approved site plan and a nylar so
that you have a safeguard to assure that if this
vari ance gets approved then the pl an doesn't change.

Typically, I do a |ot of zoning petitions and |'|
go through a zoning petition through a public
heari ng process. Through the site plan review

people in the departnent that make nme change the
pl an certai n ways, because that's the way they woul d
like to have them and not necessarily typically
strict code type of thing.

And then I'Il go through the public hearing
process |I'Il get ny approval and then | submt for
DRC site plan approval and then the other group of
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site planners wants to change back to the way |
originally had it or sone other way and you run into
a problem Wen you go through the DRC there's |ike
20 agencies you're |looking at and a lot of things
they do to you aren't strict code issues. 1Is there
a way we can require to go through DRC with an
instruction fromthe Board of Adjustnent that unless
a change to the plan is necessary to conply with a
code requirenent that it should be this plan. Could
we do that?

MR. MACA LLI S: That's the intent of the
staff.

MR. BASEHART: Wbuld sonething |ike that be
accept abl e?

MR. KOEHLER: If I mght respond to the
di scussion here. The proposed revisions that we've
offered to condition nunber six, ensures that Jon
MacG I lis Board of Adjustnent staff reviews any
final permt applications and drawi ngs to nake sure
that this site plan is what that construction permt
refl ects. So at least as far as the Board of
Adjustnent and your Board of Adjustnent staff is
concerned the | anguage we've offered covers all of
t hose bases.

Qur concern, M. Basehart expressed as
certainly as well as | could, we're worried about
what happens if we go through the whol e DRC process
and soneone says hey there should be a pedestrian
path along Vicliff Road, we think that's a good
idea. Oh and by the way the Mlitary Trail nedian
cut there ought to be sone |andscaping and
irrigation out there, we want you to do that.
That's what we're worried about. And | know that
Bob understands full well what |I'm tal king about.
| think the issue is does the Board's approval today
hopefully of this variance subject to all of the
details shown on that site plan get inplenented when
our client goes into construct those inprovenents.

| think this revised condition nunber six
addresses all of those concerns adequately. That's
our position on that.

CHAI RVAN KONYK: kay, at this point "1l
open the public portion of the hearing and hear from
the -- do you have a question?

MR. RUBI N: | wanted to ask Jon, do you
think you' ve had anble opportunity to review the
conditions and the docunments that have been
submtted by the applicant to still state the staff
is in favor of approving the conditions as nodified.
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MR. MACA LLIS: Well, | have sonme coments
on the conditions. They're just mnor changes in
the dates and stuff and the site plan from zoning

perspective | don't have a problem with. | don't
knowif there is any ot her agency that would want to
ook at this petition. From ny perspective it

appears to worKk.

CHAI RVAN KONYK: Let the record reflect that
M. Cohen has left.

M5. NEVWBURY: My nane i s Sandra Newbury, and
|"m doing a run down of the whol e neighborhood. I
have sonme photo's here which may help to explain.
After two years we the imediate neighbors of
Wllianms Soils and Sod are outraged. W had the
peace and quiet of our neighborhoods and hones
i nvaded by the business. Due to errors on behal f of
the county issuing permts for this business. And
due to a contractor submtting incorrect plans. How
can a m stake such as this have been made. W |ive
wth a nmud pit next to our honme an unfinished
concrete block wall and storage bins 20 to 25 feet
from M. and Ms. Hodges living room A 40 foot
wi de view of heavy equipnment dirt and sod being
delivered and dispatched fromthis dirt depot.

W have been trying to get this mtter
resolved for two years. W have | ost countl ess days
from work due to neeting with code enforcenent,
pl anni ng and zoning. Retail is not the correct word
for this type of business. This does not appear to
be a general |andscaping retail business, it's a
dirt business. There is a large volune of dirt and
sod going into and out of the yards daily.

We have all lived in these honmes for at
| east 19 years. VWhen we built our honmes we were
under the understanding that we were zoned

residential, not general commercial. And this does
not address the fact that M. and Ms. Hodges hone

inlot 48 -- to say that it is a currently occupied
buil di ng does not tell you the whole story. They
have lived there for 30 years wth their ten

children, their spouses, 21 grandchildren and nine
great grandchildren conme for Thanksgiving and
Chri stmas di nners. The wall on those photo's is
their view from their living room w ndow. And
that's what they |ook at when the trucks are
unl oadi ng.

This is a particular hardship for Ms. Hart,
she suffered a stroke four years ago and as you can
i mgi ne the banging and the noise from the trucks
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dunping dirt are particularly unbearable for her. W
are astounded that the neighbors were not notified
of such changes. One day we live next to a small
house on a large ot with pine trees and wood fences
and hedges and a decent view. W now feel that we
live on Mlitary Trail wth the acconpanyi ng every
increasing noise that goes with the business 24
hours a day.

There are no other business that we know of
on Mlitary Trail dealing with this magnitude of
dirt and sod. There is plenty of service industries
but none of this type. This whole situation seens
total |l y under handed and boshed. W don't understand
why a final CO was granted when the things were on
the property line. W don't feel that the ten feet
on the east side of the building is enough of a
setback. | don't know if you can inmagi ne the noise
that we get from the trucks dunping the soil that
cl ose to our hones, 20 feet is probably from where
you are to about right here, an extra ten feet is
really not going to --

MR, NEWBURY: It's the slammng of the
tail gates you have to consider.

CHAl RVAN KONYK: We can only here from one
person at a tine. You'll have your turn.

M5. NEWBURY: \When the plans were submtted
we were to understand that it was a |andscape
operation. To us a | andscape operation conjures up
vi sions of soneone selling plants and trees. There
are no plants and tree's being sold from this
business. It's just truck |loads of dirt and gravel,
mul ch is the least of our problens at |east that
doesn't create dust.

The storage -- as far as the storage bins go
it was not our error that created the bins, our
properties have been devalued far nore than the six
thousand it cost M. Randell to install them CQur
quality of living has been eroded. No | onger can we
come honme from work and enjoy our peace and qui et.
W have to tolerate noise dirt and funes all day
| ong. W feel as far as question three goes if
there's room for special ©privileges wupon the
applicant to the detrinent of the resident the
business is nmuch smaller when it was on Mlitary
Trail. It is no longer situated on Mlitary Trail it
is on Vicliff Road now.

When it was on Mlitary Trail there was a
| arge concrete bl ock wall separating it fromthe | ot
t hey have taken over and that cut down on the noise
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and al so we do not believe that they were dealing in
such volunes because it was a nuch smaller 1ot
That's basically ny statenent.

CHAI RVAN  KONYK: Ckay, thank you. Anybody

el se?

MR. NEWBURY: 1'd |like to say sonmething if |
may qui ckly?

MR. BASEHART: | think it's -- why you're

comng up to the microphone it's inportant to point
out that this Board is not a zoning board. W don't
deal with conprehensive plan issues or rezoning. M
understanding here is that the use that's on the
property is a permtted use in this zoning district.
So we' re not tal king about whether Wllianms Soil and
Sod shoul d be allowed to be there. The issue before
us is effectively, well it's limted to the three
i ssues that have been advertised. | guess the nost
rel evant the one of the setback form the property
line for those storage bins.

M5. BEEBE: That's correct.

MR. BASEHART: So we can't deny the use.

MR.  NEVBURY: Absol utely, and seeing that
you can't shut this business down which shoul d have
been done. Then we have to at mnimal insist that
all the rules and regulations that apply to every
ot her business on Mlitary Trail be adhered to. |I'm
tal ki ng about the 20 foot setbacks, particularly on
t he east side agai nst the Hodges. You have to fully
understand this business - the nature of this
busi ness. They deal in volunes of dirt, the nore
dirt and dirt rel ated products that are brought into
the property and the quicker it is taken off of the
property the nore noney they make at our expense.

We're talking about health issues, we're
tal king about quality of life issues, we're talking
about the depreciation of property value. Now,
t hese variances cannot be granted our quality of
lifeis depreciated significantly, major. Not a day
goes by that we don't have to westle with this
situation in our mnds. |[If you can understand how
this stuff is delivered. These things are storage
bins for large volunes of dirt, now these are
brought on dunmp trucks. They have reversing
signal s, you know that high pitch, beep, beep, beep,
is going all the time. The air brakes rel ease, and
as they dunp the |l oad they pull forward and bang t he
tailgate, bang the tailgate and it's enough to nake
you junp out of your skin.

Now, if you can inmagi ne being 20 feet away
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fromthis in your |iving roomand having this happen
and then once the dirt is dunped in these bins, and
then it has to be sold and distributed, it is picked
up in bobcat equipnent. Ckay, this is heavy
equi pnent, it has to be categorized the difference
is it runs hydraulics the notors are running at
three quarters speed or better to keep the punps
wor ki ng properly so they're really, really |oud

okay. And then they scoop up this dirt and they
drop it into other trucks.

Now it goes w thout saying that when you do
this this stuff is dispersed. W are restricted
forever to never opening our wi ndows again if a cold
front cones through. |If the rest of you are bl essed
with a cold front we're not, because we still have
to have our w ndows shut because of the disgusting
anounts of dirt. The notors are left running, the
di esel notors are continually running, nore often
than not they'll |eave the door open, the loud rap
musi c i s playing because these drivers seemto |like
it. --

CHAI RMAN KONYK: Just stick to the variance,
okay.

MR.  NEVBURY: It has to be contained, you
have to mke them adhere to the rules and
regul ations regardl ess of the cost. Wat about our
cost. You have to contain this business and the nore
you get it away fromus by insisting on the 20 foot
-- you can't even consider variances with this type
of -- for the nature of this type of business. You
have to contain it, you have to nmake it as snmall as
possi ble. The fenceis inthe wong place it should
be right up against that building. There should
really not even be a gate there it should be -- they
shoul d bring the 18 wheelers in fromwhere t hey used
to on the south side of the property.

CHAI RVAN KONYK:  Where's your property?

MR. NEWBURY: | am-- I'mon the north, |I'm
-- okay this is Vicliff Road I'm right here
(indicating) is where | am And we used to have a
ot of buffer from this cottage that used to be
here. Bottomline is he only bought this property
because it was cheap to do it. H's address -- the
only thing on Mlitary Trail is his milbox. And
he's got parking here for the people who run the
business. That's the only thing on Mlitary Trail,
the business is on Vicliff. W've got 18 wheelers
shutting down traffic trying to make this turn. W
see themon a daily basis al nost taking there | oads
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of dirt out here and violating because sonetines
they can't turn properly and they'll go directly
across |l've seen nmany tinmes directly across
illegally into the cresthaven pl aza.

See they used to be down here and the trucks
used to cone in here and you got a | arge pl aza here,
Mlitary Trail, another |arge plaza here, a rental
unit over here. Anybody that wants to come into
that rental unit knows the existing conditions.
W' ve been here for 18, 25 and 30 years, we weren't
zoned the way we are now that's things have changed.
And | beg you to not grant these variances. Al
this slick talking in the world neans nothing. The
bottomline is this is quality of life issues, this
is health issues, this is depreciation of our
properties.

kay, listen to this they drew the plans in
error because they drew them into the regul ated
set backs. These guys have approved it in error, it
was constructed in error, it was inspected, fina
i nspectioninerror. Are you going to condem us to
the rest of our lives to living with everybody
else's error's. And that's pretty nmuch it but the
bottomline is we can never open our w ndows agai n.
The noise, it's phenonenal . It's 18 wheelers six
days a week with sunday deliveri es.

CHAI RVAN KONYK:  We're going to all have to
| eave here and you-all can conme back next nonth.

MR. NEWBURY: Can you just stand in ny shoes
and see what it would be |like. How woul d you like it
opposite you for the rest of your life. Thank you
very nmuch.

CHAI RVMAN KONYK:  Your name for the record?

MR, NEVWBURY: K. J. Newbury.

MR. BASEHART: The first lady did you give
your nane?

M5. NEVBURY: Yes, | am Sandra Newbury.

MR. BASEHART: Ckay.

CHAI RVAN  KONYK: Anybody else from the
public to speak on this item

MS. BUCHANAN:  Yes.

CHAI RVAN KONYK: And pl ease do not repeat
anything that's already been said.

M5. BUCHANAN: |'Il try not to.

CHAI RVAN KONYK:  Well, I'll stop you if you
do.

MS. BUCHANAN: |'m Yvette Robert Buchanan,

live right across the street fromthis business. So
if I could only locate nyself on those plans. I
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live right across the street.
MR. MACG LLI S: Were the orange buil ding
i's, your across the street fromthe orange buil di ng.
CHAI RVAN KONYK:  The bi g orange buil di ng.
MR. MACGA LLI'S: The big orange.
MR. RUBIN  You nust be where the word soi

MR, MACA LLI'S:  Yes.

M5. BUCHANAN: The driveway he was talking
about is ny driveway and all day long | see trucks
delivering dirt and soil and whatever you call it
fromhis area to ny driveway. And | have even a
police report to stop that whole thing. Wth all
that stuff and conplaints he finally put a gate in

his business. Since -- it will be two years pretty
soon that he practice his business. And |'ve been
there 20 years nyself and all | can see now from ny

wi ndow, which | only have one front w ndow in ny
property that | can |ook at. And the only thing
that | seeis truck after truck, |oading, unloading,

noi se, funes, dirt. | even bring you proof this
nmor ni ng, you know, | opened nmy wi ndow the |ast few
weeks and | just pass a napkin on the verticles and
t hat wi ndow and you'll see what kind of dust | have

in ny house. And ny house is clean by the way | just
wanted to have proof. So it wll give you and i dea.

CHAI RVAN KONYK: Are we going to enter that
into evidence.

M5. BUCHANAN: This is evidence okay. So |
just want you to have an idea of what we're going
t hrough everyday with that dirt and noi se and funes
and etcetera.

CHAI RVAN KONYK:  Ckay, thank you.

MS. BUCHANAN:. And please use sonme conmon
sense and try to be in our place. Wat we are
living. Thank you.

CHAI RVAN KONYK:  You understand that if we
do grant the variance this business isn't going
away. And if we deny it the business is not going
away.

MR. NEVWBURY: W just want it as confined as
it should be by the rules and regul ati ons.

CHAI RVAN  KONYK: kay, | just asked a
guestion sorry. Do you have anything you would |ike
to add M. Koehler?

MR. KOEHLER: Just respond to a couple of
the points. | have to do that for record purposes,
"1l be brief. The major conplaints dirt, noise,
dust and fumes are legitinate. We're not saying
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that they aren't legitimte. They have however been
legitimately addressed through a very painful
negoti ation process with staff that has cone up with
a very heavy | andscape buffer programthat M. Kerr
has described for you.

CHAI RVAN  KONYK: But M. Koehler, not to
interrupt you staff doesn't live there, have you
tried to address this with the people that do live
there. Have you tried to talk to them and cone up
with sonme kind of solution that would make them

happy.
MR. NEVBBURY: Never .

MR. KCEHLER: That's not true. | net wth
themthe very first day before the code enforcenent
boar d. | was asked by staff to try to neet with

themand | was refused. They did not nmeet with ne
and | stopped calling them So |I nmade an effort |
extended the olive branch and it was rejected.

MR. NEWBURY: This is not true.

MR. KOEHLER: They did not return ny calls.
So they can tell you anything they want. The point
is we know the neighbors are upset we have tried
working with staff to mtigate the inpacts to the
maxi mum ext ent possi ble which I think we have done.

MR. W CHI NSKY: M. Koehler, 1'd like to ask
a question it nmaybe irrelevant but |I'm curious non
the Il ess. What are the days and hours of operation
of the business.

MR. KCEHLER: That's a good question, the
best person to answer that would be M. Randell
hinmself. | believe it's 7:00 a.m to 6:00 p.m but
M. Randel | ?

MR. RANDELL: [It's seven until five.

MS. NEWBURY: Six.

M5. RANDELL: Five.

MR,  RANDELL: Seven until five. On the
Saturday we're there from seven until anywhere
bet ween probably one and three. W try to cl ose down
early and we don't open on Sunday.

MR. NEWBURY: But you take deliveries.

CHAI RVAN KONYK: M. Newbury, please or |1l
have to ask you to | eave.

MR.  RANDELL: W did at one tinme have
deliveries of sod that went into the yard on a
Sunday when we're not open but we had concerns from
t he nei ghbors and we have seized to do that.

MR. W CHI NSKY: | understand your hours of
operation. And the frequency of your deliveries?

MR. RANDELL: The sod deliveries, the sem
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trucks, the 18 wheel trucks that we are talking

about on average we wll get probably one a day.
Seventy-five percent of the trucks that we deal in
are all -- and you can check all of nmy records from

the sod farnms goi ng back 15 years which is as |ong
as we've been in business there, goes out directly
to job sites. W only have sod that comes into the
lot for people that want to pick it up, a
residential person or deliveries --

CHAI RVAN KONYK:  Ckay, what about the dirt?

MR. RANDELL: Top soil deliveries we have two
| oads that cane in on | believe it was tuesday. |

haven't sold one cubic yard of top soil. | have
forty yards, two 20 yard | oads. | have not sol d one
cubic yard of top soil since tuesday. The piles are
still there. Previous to that | don't believe we

had a delivery of dunp trucks for three weeks. This
is not a daily occurrence, ny business nane as it
goes here is Wllianms Soil and Sod. N nety percent
of my business is sod, installation and delivery.
My dunb truck hardly ever noves but | have the
capability to deliver top soil. | have that
capability with a small eight yard truck, that's
what | have.

If I may conment about the trucks that are
supposedly backing onto the neighbor's driveway.
The lady did call the sheriff up, I do have pictures
of this and she does have the report there. W are
serviced by Zephrehills water conpany. AT that
particular time M. Buchanan was serviced by
Zephrehills. The truck delivers right on ny yard
drove right upon her driveway, the next mnute |'ve
got a sheriff there | ooking at me. The comon sense

here if | have a truck that's comng in here why
would | have them if | have a gate here, why would
| back onto the driveway. | have a gate here, |

have a gate here this is a two gate system There
is no comon sense, there is no reason for ne to
back onto this.

CHAI RVAN  KONYK: So in other words your
trucks now cone in one driveway and exit out anot her
dri veway?

MR. RANDELL: W are trying to nake this a
wal | --

CHAI RMAN KONYK: Can | ask a question?

MR, RANDELL: If you restricted that to an
entrance on Ms. Buchanan's side only and an exit on
the other side only would that help her out?

MR. BASEHART: Well, that's the way it's
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shown on the site plan.

CHAI RVAN  KONYK: Well, she's saying that
they're backing out of that driveway into her
dri veway.

M5. BUCHANAN: They cone in and out of that
exit all of the tine.

CHAI RVAN KONYK: Ckay, what if we made it a
condition that your trucks could only enter in that
gate, would you except that condition?

MR. RANDELL: M trucks -- the sem trucks

that pull into the property |I have control over. |
have control over ny own trucks and | say lets cone
in off of Vicliff. W enter in here we go out
there. 1 have no control, I wish | did, over people
that conme into ny yard. | have tried to inplenent
a one way route around -- through ny yard. Thi s

di agonal here hopefully will stop people turning but
it's out of nmy control.

CHAI RVAN KONYK: I f you have an entrance and
an exit.

MR. KOEHLER: M response | think Glbert is
going to pick up on it. W can post it saying one
way entrance only.

CHAI RVAN  KONYK: Right, that's what |'m
aski ng.

MR. RANDELL: Yes, | have signs nmade up for
that. But | haven't' had themput up but | have the
si gns made up

CHAI RVAN KONYK:  Well, | would be inclined
if -- nmy question to you was and pl ease just answer
the question that I'm asking you. If we inpose a

condition that said there had to be entry on that
street and exit on that other side, would you
enforce that?

MR, RANDELL: Yes.

CHAI RVAN KONYK:  Ckay, and woul d you agree
to that condition?

MR, RANDELL: Yes, as best as | could. |
could put the signs up and | can tell people -- yes,
"Il do that yes.

CHAI RVAN KONYK:  Cont i nue.

MR. KOEHLER: We tal ked about the business,
M. Basehart correctly pointed out it is not an
i ssue of whether this should be there or not it is

aretail business. |It's been determ ned as such by
t he zoni ng code. | think the folks would like to
see it nove away, go away but it won't. The next

best thing is to make the use as conpati bl e, as non-
i nfensi ve as possi ble. Again, in closing we believe
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the site plan M. Kerr has worked out with staff
will acconplish that. W would ask you Board
menbers to approve the variance as requested subj ect
to the revised conditions. The dates that appear in
several of them are date revisions only. The site
plan review condition -- excuse ne the fence and
gate condition nunber four, we've offered you a
revision that | think staff accepts and agai n we ask
that condition nunber six be revised as we have
proposed so that we nmy avoid a trip to the
devel opnment review conmitt ee.

CHAI RVAN  KONYK: VWhat if condition nunber
six isn't revised as you have proposed?

MR, KCEHLER: Well, then we woul d hope that
there would be sone sort of |imtation as M.
Basehart was suggesting. That you would direct the
DRC staff tolimt the comments and approvals to the
el emrents of the site plan that are shown of on this
site. And not to go off into nether, nether |and
|l ooking for a lot of additional requirenents.

That's our major concern, setting aside for
a nonent the time that's invol ved and t he noney t hat
is involved in applying for a formal site plan
review. We just don't think it's necessary.

MR. MOORE: | guess the question |I have to
ask is relative to granting the variances at all
| mean it woul d appear to ne that by granting these
vari ance requests that you're allowng a nuch nore
i ntensive use of the property. Is that correct?

MR MACALLIS: 1'd say no.

MR,  MOORE: Well, okay if that's the case
then why just not go ahead and neet all of the
set back requi renments?

MR, KCEHLER: Because of the hardship, M.
Moore. We applied for obtained permts and at the
cost of about 15 thousand dollars installed a
concrete wall and wing walls with slab. If the
vari ances are denied -- that was not sonething that
we did without government bl essing and perm ssion.

MR. MOORE: However, the Board's not here |
think to shield the county from whatever m stakes
you may think they've nmade. Certainly you can go
back and get -- recover your expenses from the
county if you need to, | don't want to use the word
sue but you certainly have that ability to do that.
| don't think the Board should necessarily rely on
actions of the county that may or may not have been
correct in the past. In ternms of what permts to
give. | have a hard tinme understanding why this
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facility should not neet setback requirenents.

| think it's also true that if one is
submtted to the county and s wong or
m srepresented and | don't know for a fact that that
was done. |1've had that happen in the past and this
Board when sonething was brought erroneously
approved then wused for justification. ["'m not
sayi ng one way or the other what happened. |'mjust
sayi ng what ever approval s the county gave one way or
the other in the past unless they have direct
barring in this I don't think they weigh that nuch

|"'m having a hard tinme -- it appears to ne,
Jon, that by allowing these variances do in fact
create much nore intense use and |I'm going to ask
engi neering. | have a hard ti ne understandi ng how an
18 wheel er truck makes that turn that's shown there.
| can enphasize with the nei ghbors. Wen you | ook
at these photographs if | were to guess why the
trucks back up it's because they can't nmke that
turn or they make it perfectly and when they don't
t hey have to back up and conme back in again. And
don't know that for a fact either but a case like
that can be made. We all live around trucks and we
know what limtations they all have.

But | still haven't had anybody tell nme why,
you know, why it's not self created, why it's not --
if something that's particular to the |Iand and why
it's a hardship. | nmean the fact that you're going
to spend on doing sonmething is not a hardship. A
hardship is do you have reasonable use of the |and
wi thout the variance. And | think the question is
yes.

MR. RUBIN. Before M. Koehler answers that
| have a related question which | want to get a
corment from the county attorney first because |
know what your answers going to be and it's probably
going to direct ny question. Cbviously, M. Koehler
in his nmenorandum today raised the estoppel issue.
| want to first get the county attorney's opinion as
to whether estoppel is a valid argunent the
applicant can meke in this particular case in
support of this variance independent of the seven
criteria and dependi ng upon your answer |'l| ask M.
Koehl er to respond. And then I may want M. Koehl er
to ask his client a couple of questions on that
i ssue.

V5. BEEBE: As a Quasey Judicial Board
you're limted to consideration of the criteria in
your government ordinance. You're not entitled to
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consi der or shoul d not consi der a equitabl e estoppel
as an argunent.

MR. KOEHLER: |'mgoing to absol utely object
to that in October | asked the staff in the
attorney's office to supply me with anything in
witing that supports that blatant statenment. They
have never done that to this date and I will ensure
you that the cases that |I found say that due process
of law requires these issues to be considered. I
subm tted that case to the county attorney's office,
| have yet to see anything in witing other than
these bald assertions that you are precluded from
hearing the critical facts that caused all of us to
be here in the first place. |I'moutraged by that.

MR. RUBIN. Let nme ask the county attorney,
isn't it correct though that if there's an appeal of
this decision and it goes to the circuit court and
M. Koehler's secretary sends this nenorandum
Wul dn't the circuit court be entitled to use the
theory of estoppel at that stage when they're
reviewing this board's decision on the variance.

M5. BEEBE: If ny opinion to you is
incorrect and on the record and in the record that
equi tabl e estoppel shouldn't be considered that's
sonmet hing they can review on appeal. Qur position
at the county attorney's office has been that they
may have an action agai nst the county for equitable
estoppel but that's not the issue that can be
consi dered by a quasey judicial board. | have never
received any correspondence directly from M.
Koehl er on this issue and | would definitely respond
to you if you had sent ne a letter directly.
Apparently there was a letter that had been sent to
Rebecca Duke earlier

MR. KCEHLER: | handed you the entire
Decenmber 17th package on Decenber 17th which
contained all of these argunents.

M5. BEEBE: Right, that is correct you did
send nme a package containing these argunents. And
| didreviewthemand | did read themand | did read
your case | aw.

MR, W CHI NSKY: M. Koehler did I see in
your packet that you had submtted tot he attorney
general for an opinion on the sane issue?

MR. KOEHLER: Yes, you'll appreciate what
happened. The attorney general's office wote back
and said we would like to help you but only
governnent agenci es can request attorney general's
opi nions. However, if you would have your code
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enf orcenent board chairman submt that request we'd

conjure it. | pronptly sent the package over to
Terry Burner and Bill Pruitt the chairman of the
board nothing has happened. So no-one has yet

requested on behalf of a governnment agency whet her
this critical question or | should say a response to
t he counti es unsupported assertion can the answer in
t he favor of allow ng you to consider these critical
factual issues.

MR. MOORE: We can still consider and decide
that it's not an issue in this case, right. Wat
about it is not an estoppel issue in this case.

M5. BEEBE: You can't consider --

MR, MOCRE: | can consider it and still
di sagree with you.

MR. KOEHLER: Well, actually it's not a pure
estoppel argunent that |'m making anyway. As you
know fromnmaterials that | sent estoppel neans that
the county can't even raise the code requirenent.
Because they had their chance, they waived it and we
relied -- but that's not what we're saying. Wat
we're saying is that they need facts and
ci rcunstances which | spell out in nmy nmeno in this
case the issuance of a permt through alliance and
so on that don't apply to anybody else. And we
relied on those permts.

MR, MOORE: If that's the case --not nake
the case that you shouldn't be hear for a variance
request at all?

MR KCEHLER: That's exactly the argunent
they're offering to the code enforcenent board, but
because the attorney's offered the opinion they did
| didn't have a chance to get those equitable
estoppel argunments heard. And | frankly was very
upset with the code enforcenent board' s decision
finding us in violation even though all of the
county staff admitted that the permts were issued.

MR MOORE: Well, then maybe what we shoul d

do is postpone it until you go get all of that
figured out.
MR, KOEHLER: | don't need to do that you

have all of the material you need, M. Mdore, the
material s have been subm tted.

M5. BEEBE: |'mnot saying that you cannot -
- that there aren't fairness i ssues i nherent in your
criteria that you can't consider. |[|'m saying that
the argument -- the legal argunment of equitable
estoppel is sonething that you shoul dn't consider.
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argunent, right. Because pressing that argunent
woul d mean that he'd be telling us | don't need to
be here | got ny permts, | got ny inspections, i
relied on that, | spent tine, effort and noney in
reliance on those permts so you can't make ne take
it out. So -- and he's not nmaking that argunent
right?

MR.  RUBI N: That's the argunment that he
actually nmakes before code enforcenment on appea
basis | assune.

MR. KOEHLER: Yes, let ne answer | know, M.
Rubin, is kind of asking although he hasn't said the
words y et. Wiy didn't you appeal the code
enforcement board decision in the court. Here is
why, we know that the only addressed the storage
bins and the wing walls issue. That all of these
other i1ssues were still out there. M. Dom naic
Sims the director of this departnment, M. Hodgkins,
M. MacGllis and staff had said to us why don't you
just submit to the variance process this way we can
tie up all of these issues and it wll be over and
done with.

As M. Basehart, well knows this is a -- you
know as the Board of Adjustnent, this is a classic
way the county deals with situations like this.
Regar dl ess of who nmade the m stake or what probl ens
wer e devel oped the way to solve the problens is to
conme to your Board, the board of Adjustnent. Looking
to put things right and elimnate the controversies.
| explained all of that to my client and he said
listen I'd nmuch rat her spend noney working with the
county. And as you can see we've done that with the
recommendation of approval that we have today,
rat her than go ahead and carry this uncertain result
| egal fight into the court system So that's why we
are here today.

MR. RUBI N QG her than and | see you're
using the estoppel in tw different way's. One
you couldn't use the estoppel as in the seven
criteria. Two estoppel as justify the seven
criteria. Are you setting forth or putting forth
today your petition any independent grounds. Let's
assunme that you're comng in fresh you haven't
gotten through the permt process yet and then
you' re asking this Board to grant the variances for
the wall and | andscapi ng. Are you -- do you ave any
evidence to put in the record which says that
i ndependent of the estoppel that we should grant the
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vari ance, under the seven criteria wthout the
errors?

MR. KOEHLER: | can't do that, M. Rubin for
the sinple fact that the issuance of those county
permts that produce those structures within the
setback that is the problem that's what we're
seeking to correct. As you know normally you of fer
ot her uni que circunstances that weren't of your own
creation that resulted in this. There are no
argunents |ike that.

The guts of it has to do with the permts
that were issued by the county. And by the way
those permts were issued in March and April in 97,
everyt hi ng was constructed CO d, final'd, everything
operating, the neighbors conplained and | think as
they said they had valid conplaints and that's when
code enforcenent went in and said what's this
set back you're suppose to have a 20 foot setback
Qur answer was well here's the permt, it was the
county zoning reviewer who penciled in zero foot
m ni mum set back. That's what M. Roland testified,
he was the contractor who had those di scussions with
staff.

So he wasn't m sl eadi ng anybody and by the

way, M. MacGllis nmade us aware early of a point
that I think you gentleman nade that we don't use
the variance process to cover over soneone's
perfidy, someone's lying, someone's

m srepresentations. And there was never any of that
made and again Larry hasn't testified to that but
surely he went before the staff and said what do we
do here that's when staff wote zero m ni num set back
and his reliance on that, that caused us to cone
here and that is what | say is the basis for the
uni queness argunent that we offer.

| don't know how often you have heard
argunments from peopl e seeki ng vari ances that it was
government permtting that put them in this
position. Although I kind of renenbering hearing
sonet hing al ong those lines earlier today. But that
is our situation and again staff has been very
rigorous with us. As we said through David Kerr's
testinmony earlier all of these issues, we do not
want to come up with this change in the gate because
that gate to was permtted and i n exi stence for well
over a year.

But out of the good faith dealings with the
county we said, and by the way ny client was not
happy about this, we said we've got to cone up with
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an alternative plan that provides for that 25 foot
stacking that get's those vehicles off of the street
and bl ocks to the maxi num extent possible the view
of the storage areas fromthe public right of way.
W' ve done that and M. MacG | lis has signed off on
that and that's why we're here with a recomrendati on
of approval. Again, this has been a -- | really
think a conpletely unique case. |I'mcertain that I
have not had the experience with anything like this
in nmy career and | hope that you acknow edge the
uni queness and grant -- take the staff's
recommendati on and grant approval.

MR, RUBI N: Personally | would Ilike --
assum ng per chance that the estoppel argunent
applies not wthstanding your statement. | would
like to here if you can present it quickly what
happened when the contractor submtted the
application. | know nenbers of the public in
opposition had nade the statenment nore than once
that the <contractor submtted quote, unquot e
i ncorrect plans. I think one of the keys to
estoppel is good faith. So | do want to find out
directly fromthe contractor howit cane to be that
his plans had the zero foot or whether -- how they
got the =zero foot and why it wasn't readily
avai l abl e or known to the contractor that --

CHAI RVAN KONYK:  The public portion of the
hearing is closed, |I'msorry.

MR. NEVWBURY: | can clear this up.

MR. KOEHLER: W'd like to respond to M.
Rubi ns question by asking M. Rowe to step up to the
podium with the original permt application and
drawings in hand and if you wll answer just a
coupl e of questions. Wiy don't you cone up here
Larry so the Board can see you directly. Tell then
who you are, where you work and what your |icenses
are.

CHAI RVAN KONYK: And you've been sworn in
correct?

MR, ROVE: Yes.

CHAI RVAN KONYK:  Your nane?

MR. RONE: Larry Rowe, |'m a swi nm ng poo
i nstall contractor and I'm also a general
contractor. |'ve been working for a couple of other

busi nesses before I got ny own license dealing with
set backs and we buil d pools, spa's, bath houses al

met by setbacks these always arise. This is the
original permt application it says on here slab is
for holding soils and rock. This is what we
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submitted this is the actual original one that we
hand wote in and handed in. This is what we granted
to. It also say's when they did it about the slab
and suggest well this is not right we didn't try to
sneak anything in this is very obviously the right
way to do it.

The day we were pouring the slab -- the day
before poured the slab the field inspector said why
is this on the plans. W were told to put it on --
we went down to the housing departnent and they said
put it on the property line if it is going to be a
six foot wall. We said what about nmai ntenance, they
said noit's fine put it onthe wall, so we did it.
He says Larry | got to go check that out so the day
before I had the concrete comng | had to go back
dowmn here and | got it signed off tw different
pl aces. Zero mninmum zero mninmm and these were
all our copies in the field and this is the actual
county. Put the wall on the line or we got to deal
wth the setback issue. W put it on the |ine just
like we drew, just |like we were approved.

MR, MOORE: Isn't there an issue here. |It's
true that you can put a wall on the |ine and you can
put a concrete slab on the line there's no doubt
about that. The questionis howis that going to be
used rel ative to the comercial use of the property?

MR  ROVE: Soil and rocks is what we are
permtted for and | didn't just wite this in in
hand and wal k away. | wal ked t hrough the process so
we went, we just took the wall where it was fromthe
old business and just put it back. That whol e
busi ness -- that house that they tore down was up
against a wall just like this.

MR, NEVBURY: No, no, that's not true,
that's another lie.

MR ROAE: That's not a lie, we didn't try
to decei ve anybody or anyt hi ng.

MR. MOORE: Looking at this from a personal
standpoi nt having that nuch nmaterial up against a
wal | that close to peoples houses did you think it
woul d be an inpact when you were putting it in.

MR,  ROWE: Well, actually | thought that
woul d be nice to kind of block that view off when
they tore that house down. These guys | know they're
going to have noise but noise is going to be there
no matter what.

MR MOORE: Did you see the picture of the
dunp truck?

MR. RONE: Yes.
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MR. MOORE: Wuld you object to that if you
lived there?

MR. RONE: It doesn't matter it's conmerci al
zoned and there's an adult book store right across
the street which I'd nmuch rather not have ny Kkids
around then a sod storage facility and a | andscape
pl ace.

MR.  KCEHLER: Besides we're going to
increase the buffer very substantially with the
trucks and traces you' ve seen.

MR, ROVE: I mean it's very clear what we
were permtted for, we went about this the right
way. And we relied on the good faith of the county
to tell us what to do when we asked and it was
guesti oned went back and this is hand witten in by
one of the engineers that we wal ked in and tal ked to
here at the county. W did what we were told to do
and 18 nonths |ater after CO they said hey you' ve
got a problem W did everything right and we've
been addressing every problemthat they have asked
us to do and this is costing lots of noney and | ots
of time as you-all know And it's not like we tied
to sneak anything in we went about this the right
way.

MR, WH TEFORD: Madam Chair, let ne just
interject very briefly. Bill Witeford, again for
the record and | don't want to get side tracked on
this issue of the norality of it, the ethics of it
and that type of thing. | believe that the plan
revi ewer over |ooked the fact that this storage bin
was going to be put adjacent to the wall for the
storage of the material. As it very clearly says in

the permt, | think it was an oversight. The wall's
are permtted on the property line that's why the
wall is there, | believe it was an oversight.

Not with standing and never the less M.
Rowe as a general contractor also has an obligation
to be famliar with our rules and regulations. It's
fifty, fifty of course we did have plan reviewers
who shoul d have caught it, we had an inspector go
out to the site who should have caught it as well,
It wasn't. Everybody is at fault not just the
county and in addition to the outside of the wall
not being finished again it's a code requirenent,
M . Rowe shoul d be aware of it. Again, our inspector
shoul d have caught it as well and the bl ane goes al
t he way around.

MR RONE: | amaware of it and that's why I
guestioned it and | got it okayed. | deal wth
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set backs every day in ny job. Wen we go in -- he
woul d never have bought this property and built on
it if we couldn't have done this. W brought this
in before he denmp'd the house and checked with M.
Wng if this was okay to do or he would have never
spent the noney to deno get the proper permts and
deno just to do this. And this was a well thought
out plan with the county. W didn't just cone in
here knock a house down and put a business in.

MR. RUBI N: Way wasn't your understandi ng
fromthe general contractor's perspective that the
zero foot was the proper setback.

MR.  ROVE: Because as he said walls are
permtted on property lines. W cane down with a
prelimnary plan, stanped by an engineer is this
going to be okay, are we going to be able to do
this, or what do we need to do. Because we even
asked what about maintenance, | know |I'm doing a
wal |l now they wanted a two foot thing just so we
could stucco it and paint it for naintenance,
pressure clean it or whatever down the road. Wich
tonme is a very good idea, but we cane in and asked
and they said put it on the property line.

| nmean it's handwitten in here after we
submitted it. It got approved and it got checked it
the field, and then it got reapproved. And we built
it and 18 nonths |ater they' re saying we're w ong.
We went about it the right way again we did not try
to sell anything we went the right channels and
asked the questions. The plan was checked in the
field and then went back and rechecked.

MR, MOORE: Wul d you independently check
the code yourself as opposed to com ng down and
saying --

MR. RONE: Yes.

MR. MOORE: |If you would have got the answer
you didn't like fromone staff nenber would you go
to another until you got the one you |iked?

MR. RONE: No.

MR MOORE: | nean to nme that's the problem
here is your going to have --

MR. ROWNE: Three tinmes we asked the question
and three tines we got the answer.

MR. MOORE: Did you check the code yoursel f?

MR. RONE. Yes, we did. W went through the
code book, six foot walls are on there, the wng
wal I's -- you know what our problemwas. They didn't
want six foot walls comng out fromit. They were
afraid of us stacking to high so they nade us put
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three foot walls out. That was changed our ori gi nal
subm ttal was six foot, the county said lets drop it
to three foot so we can't stack materials over the
wall. W did that.

MR. MOORE: So you're disagreeing now that
the code requires a ten foot setback or a 20 foot
set back?

MR. RONE: Well, M. Koehler approached it
and -- three tinmes and we did what the county asked
us to do.

MR,  MOORE: M. Koehler, do you disagree
that the county code requires a setback?

MR. KCEHLER: There's no question that he
code requires a setback. That's not the issue.

MR. BASEHART: | think the issue --

CHAI RMAN KONYK: | think that's why you're
here for a variance because they know that the code
requi res a setback.

MR. BASEHART: | think the issue, otherw se
it would be another interpretation --
MR,  MOORE: I just want to nake sure that

they agree and what | don't understand is why --

CHAI RVAN KONYK: They do agree that's why
they they're requesting a variance, M. Moore.

MR. BASEHART: | think the issue here is not
that -- it's clear from staff's testinony and the
applicant's testinony that nobody blatantly and on
pur pose viol ated code. Everybody ****** everybody
but sonetinmes those things happen.

MR, MOORE: It's not the position of this
Board to make oversights on whonever's decision --
it make it right.

MR. BASEHART: No, the issue here is --

MR, MOORE: Especially when it has this
heavy of an inpact on others. | think I'mnot even
sure this s **x*x*x*xx"  youy know, what other
evidence do you have to neet the seven criteria
ot her than the estoppel issue?

MR. KCEHLER: The key 1issue other than
estoppel -- | told you the facts of this case are
crystal clear on estoppel. And sone of the
citations | offered to you involve Boards of
Adj ustnents asked to overturn permts that were
i ssued. And the courts and the Board' s of
Adj ustnents thenselves found if the general duties
of the building inspector incorporated this kind of
review, which M. Wnneski (ph) of the zoning
division clearly did. And the various other county
officials who reviewed it were acting within the
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scope of their authority, and there was good faith
reliance, and there was good faith reliance we've
proved that by our testinony. To our detrinment
we've spent a lot of noney, then the governnent
can't cone back and get a second bit of the apple.
The permt stands the rights have been vested.

That's the guts of our case which we think
is conpletely unique. Renmenber the test isn't
whet her we can neet equitabl e est oppel which we can.
It's whether we can satisfy the seven tests for
vari ance relief. W've offered the estoppe
argunment in support of the claim that these are
uni que ci rcunst ances that are unli ke anyone el se and
were not created by us. True the construction took
place by us but it was ****** to a valid permt
i ssued by the appropriate county officials. That is
t he heart of the case.

MR, RUBI N: By the way sonetines you can
M Sconstrue ****x*x*x | have not -- | am very
troubled by the county attorney's statenent that
est oppel does not apply.

M5. BEEBE: |'mnot saying that it isn't an
argunment that can't be raised. Al I'm saying is
this is the incorrect forumto raise it.

MR, RUBI N: Well, that's the trouble I'm
havi ng. It's -- 1 haven't seen any counter
argunents to the applicant case law. The case | aw
seens to be clear that the governnents have used
estoppel in the past as | ong as you have approve the
el enent s. It seens to ne that -- again | haven't
done any research but it would seemto ne that when
it getstothe circuit court if there's an appeal to
this decision that | don't know the reason why
est oppel woul dn't apply.

And | constrain because you have advi sed t he
Board that we shoul d not consider it and as a nenber
| nmust abi de by that whether | personally disagree
withit.

V5. BEEBE: | can assure you that | have
read M. Koehler's nmeno that he had sent to the
Board that was faxed to him and | apol ogize for
saying that. *****x*x*x*x | have read his cases
and none of themsay directly that a Quasey Judi ci al
Board neeting certain criteria cannot *****x**xx*x jnp
granting an ordi nance. There are many cases that
say they ******* | imted consideration and criteria
****xx* gaccording to the ordinances. And by parting
from those and by parting from the centra
requi renents of lawwhich is nowin review And if
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you want citations fromthe case | can get themto
you.

MR. RUBI N No, | recognize what you are
saying | think that's the general ****** gtatenent
of the law but it just doesn't nake sense that if he

gets to the circuit court level -- if this Board
under the facts presented knows there i s an estoppel
why is there an additional step. Wiy can the
circuit court grant the estoppel where we can't even
consider it. W nust first nmake an incorrect
deci sion ******x*kxkkxkxkx*x | f you can get to the

circuit court ***** yse of estoppel --

M5. BEEBE: There is also a case |aw that
says Quasey Judicial Boards are not allowed to
consider argunents that are primarily judicial in
nature. And this is an equitable renedy therefore,
it is arguable that this is not sonmething that you
shoul d be consi deri ng.

Now | think M. Koehler is correct when he
says that fairness issues and whether his --
particul arly whether the conditions were created by
t he applicant should be considered by the Board.

MR,  MOORE: If there is an estoppel issue
and then if there's reliance then they don't have to
be here. And if they don't have to be here then we
shouldn't be ruling on this. That's one, if there's
not estoppel issue then we should | ook at the facts
as they appear on the ground before us and if
there's an appeal it should be handled in the
circuit court.

But for nme to say the county may be in
conjunction with the petitioner then sonething we
now have on the ground. And we're going to cone
before this Board to nake it right legally, and to
put the burden on the other individual | don't think
is correct. And | think that the people in these
nei ghbor hoods are in a nuch | ess position where they
can fight these issues. I think estoppel issues
require Board action wth evidence, and cross
exam nation and nmuch nore facts then we get
presented before this Board.

And |'"m not going to just assune that they
woul d prevail in courts on an estoppel issue in
order to make this case. The questionis, is there
anyt hing el se that woul d neet the seven criteria for
t hese variance requests. And | don't think -- |
just can't see allowing what's going to be a -- if
a variance request is granted it's going to have a
much nore intense use of this property.
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MR. KCEHLER: A couple conments | have to
make to M. Mbore. First of all, M. Pruitt the
chai rman of t he Code Enforcenent Board after hearing
from the assistant county attorney's office asked
for a poll of the nenbers of the Board. If you are
al l owed to consi der the equitabl e estoppel item how
woul d you vote today. And unaninously they said we
woul d have found for the respondent in this case.

Secondly, I'"'minterested in -- and again |
haven't seen anything fromthe attorney's office to
support the argument that you heard her make today.
It's been since October 7th that |1 asked for
sonething in witing that shows the county
attorney's thinking. What they' re basically saying
is well you have to show nme, M. Koehl er, sonething
that says Quasey Judicial Boards can consider
equi tabl e estoppel defenses before you are all owed
to hear them

|"m sorry that's not the way the system of
law works in this country. The governnent is
suppose to specify things that are prohibited. You
can't just inply that sonmething is prohibited,
because in this case it hel ps the counties position.
Wuldn't it be wonderful if this equitable estoppel
argunent approach could be handled all the tinme by
the county. And | argued in ny docunents what woul d
be to stop the county fromin the future going after
peopl e and sayi ng oh we nade a m stake. You've been
in business for 18 nonths |i ke ny has been, but we
see there was a problem here our staff error.
You're going to have to go back and correct that at
your expense.

That -- don't grant the variance in this
case which in essence sends a nessage to staff that
when there's an equitable estoppel detrinental to
the situation you have to work with themto try to
make anends and try to reach a happy m ddl e ground.
Wi ch is what we' ve done here and there won't be any
notivation for staff to try to correct these errors
in a reasonable way. They're just going to be
dictators, they're going to be arbitrary and
capricious and | don't think you want to see that
happen.

MR. MOORE: |'m also concerned about what's
equitable for the neighbors. And | think the case
in ny position |I think staff's comng before this
Board -- using this Board in a position that you
woul d agree with. Not that they're using estoppel
-- if you take the staff recomendations for
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approval they're comng also before this Board and
saying let's give variances and nake it right so be
it and everybody goes away and nothing nasty
happens. | don't think that's the right approach.
| think that there's been mstakes made and this
Board shoul d not be used for that purpose especially
given the inpact to this project.

MR. KOEHLER: | don't disagree with you M.
Moore that your Board should consider itself
i ndependent for viewing everything staff, and the
petitioners, and the neighbors present. | agree
with you on that, M. Kerr has been eager to respond
to sonmething that you nade with your permssion
Madam Chai r.

MR.  KERR I"'m not going to talk about
estoppel because | think it's irrelevant here.
You' ve tal ked about the intensity of the use. The
intensity of the use is tw fold. Vol une are we
adding nore encroachnents, are we bringing nore
trucks in, or intensity can't we do sonething to
make the vol une productive instead of a loss. The
vari ance that we're requesting before you today does
just that. Let's be aware of the way that w nd noves

over a wall. It cones over the wall blocks the w nd
and you've got an area of protected calm air and
then the w nd touches back down. So there is a

certain distance from the wall ******* west w nd
protection. The sanme happens when the dust noves
with the wind and noi se behaves in exactly -- well
| won't say exactly but in a trenendously simlar
way.

By noving -- by not granting this variance,
by taki ng the storage and | oadi ng area fromhere and
nmoving it to neet a 20 foot setback, you're now
allowing us to load fromthis side potentially, to
drive trucks around this side. You're allowing this
whol e dust pile to be over here and have this whol e
room to get up and over the wall and into the

nei ghbors. Sound the same thing up and over the
wal | . The way we have configured the site is to
hel p the nei ghbors. Nowthis gentl eman can di sagree
if he wants but | would invite himto consult an
acoustical engineer which | have done. And also --

MR. NEWBURY: | invite you to come over to
nmy house. Cone on over and spend a week in ny house.

MR,  KERR Anyway, well, [I'm going to
addr ess t he gentl eman' s ar gument t here.

Unfortunately, this is one of the great things about
eastern hones, Ladies and Gentlenman, if we're not
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goi ng to devel op out west nore and nore of us aren't
going to have those pastoral scenes next door.
Busi nesses, higher intensity residential and things
are going to cone in. It is the cost that we pay
for population growh. The answer isn't so no and
tell businesses to go out because busi ness are what
pays | argely for governnment. W' ve got to find ways
to work together and that's why I'min this now
W're trying to make the nei ghbors happy. | can't
debate the man the noise is there but it's going to
be worse 20 feet out. The dust is going to be worse
and in addition to that we've instructed --

CHAI RVAN  KONYK: W're all going to be
| eavi ng soon so we need to rap this up.

MR. KERR Hopefully 1've got it all on
poi nt for you.

CHAI RVAN KONYK: Does anybody have any ot her
guestions of the applicant.

MR. RUBIN. Madam Chair, since we are Quasey
judicial I know M. Newbury probably wanted to say
sonmething in response to what was testified to. |
wanted to give himthat opportunity. | do know t hat
the public hearing is closed but | feel he has a
right to respond to sonething that was said.

MR. NEWBURY: Very quickly, M. Rubin, and
do appreciate the opportunity. I'd just like to go
back in tinme to one of our many neetings in this
building wwth Marty Hodgkins and Terry Burns, and
Terry Burns specifically told nme -- and |1've heard
lies here and I'mnot aliar and | will not tell you
a lie. Terry Burns told nme that once every two
years sonething like this comes up and slips
through. And that the original application was for
a wall on that border, on that eastern border
bet ween t he Hodges and the dirt devils here. And if
they granted that permt for that wall only is what
Terry Burns specifically told ne.

So the way | see it they intentionally
m srepresented to the staff, this is ny belief and
| emnently oppose anybody who disagrees with ne
that they specifically went with this knowing --
you' ve got a contractor, you' ve got |icensed people
who draw these things for aliving. You're telling
me that they don't know anyt hi ng about these 20 f oot
vari ances. No, they mslead intentionally because
then they can use this gestapo act as |I'mcalling
it.

CHAI RVAN  KONYK: Ckay, alright thank you
Pl ease sit down. Let's get this going here. Do you
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have anything el se, Dennis?
MR KOEHLER  No, ma'am
CHAI RVAN  KONYK: Does staff have anything

el se?

MR. MACA LLI S: If you want to go through
the conditions, | don't know where you are wth
this.

CHAI RVAN KONYK: | don't know where we are
ei t her.

MR MACA LLIS: Before you do nake a notion
staff would request the opportunity to anmend -- to
respond to his changes in the conditions.

CHAI RVAN KONYK: Let's see if we can get a
noti on here.

MR. RUBIN. Do you want that opportunity now
or --

MR MACALLIS: If you're going to deny it
then we don't need to go over the conditions. If
you're going to approve it then we would ask the
opportunity to go over them

CHAI RVAN KONYK: | s anybody prepared to make
a notion on this item

MR. RUBI N | still don't wunderstand. Do
you want to go over the conditions now?

CHAI RVAN KONYK:  No.

MR MACA LLIS: If the notion is for denia
the conditions are no need.

MR. RUBIN. What if they're for approval ?

CHAI RVAN  KONYK: Then we'll go over the
t hem

MR, MACA LLIS: Then well go over them
| don't know what the notion is yet.

MR MOORE: Do you have to have the
conditions for approval to nmake a deci sion?

MR MACALLIS: | don't think so.

MR,  BASEHART: Alright, well then [I'm
prepared to make a notion. I'd like to nake a
notion --

MR, RUBIN: Wll, let nme interrupt. |
presume your -- | guess we could go ahead and nake

the notion but your notion is going to include the
condi ti ons.

CHAI RVAN KONYK:  Well, no we've already said
that we have to nail down what the conditions
actually are after the notion is made. If the notion
is made for approval then we understand that we're
going to have to talk about the conditions. If the
notion is made for denial then we understand that we
don't have to tal k about the conditions.
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So | guess it would be appropriate when M.
Basehart makes his notion if it is for approval to
| eave sone | eeway there so we can nake di scussi on on
the conditions and get those resolved. You can do
t hat .

MR. BASEHART: Ckay.

CHAI RVAN KONYK:  So go make your notion

MR. BASEHART: |1'd like to nmake a notion for
approval of the variance BOFA 98-100. Based on the
staff analysis and the recomendation. | understand
we had a | ot of discussion over equitable estoppel
and | know we're not applying it to this case
Al though the equitable issues in ny mnd are
applicable to sonme of the criteria as has been
pointed out in the staff report. | think that the
i ssue here again, we're not tal ki ng about a | and use
i ssue because this isn't a zoning petition and this
Board has no authority to approve or deny a zoning
petition. The use that's there is there it can be
there it's a permtted use. The issue over the
setbacks from the bins is really related to
provi di ng adequat e buffering.

| understand what M. Kerr said and | agree
that a buffer has two el enents. A buffer is
i ntended to shield noise, odor, glare and all of the
ot her things fromadjacent properties and to provide
a visual separation between two | and use activities.
There is two ways to establish an adequate buffer.

MR, MOORE: Can | make a point of order
her e.

MR. BASEHART: No, |'m pl eading a noti on.

MR MOORE: That's not a notion. A notion
is whether you want to approve sonething that
addresses the seven criteria. What you're doing is
maki ng a rational and di scussion during the notion.
| think that should be separated. | nake a point of
or der.

MR. BASEHART: The way |'ve been trained is
that when you nake the notion you re suppose to
justify your notion for the record.

CHAI RVAN  KONYK: Let's let the county
attorney address that.

MR. MOORE: By naking the nption *****x*xkx
your position --

CHAI RVAN KONYK: Okay, let's let the county
attorney address it.

M5. BEEBE: If in his notion he is
addressing the seven criteria justification for the
itemthen it can be part of his notion.
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CHAI RVAN KONYK:  Can you continue or do you
need to start over again.

MR. BASEHART: No, | will continue.

MR. MOORE: Bob, | wll appreciate then can
you address the conmments you make to each of the
seven criteria and how t hey apply.

CHAI RVAN KONYK: | think that's what he's
doi ng.

MR,  MOORE: | haven't heard any of those
seven criteria.

CHAI RVAN KONYK: He's justifying the seven
criteria through his notion. He's not addressing
themindividually. He's addressing themin general.

MR, BASEHART: One of the inportant issues
is mtigation in the case of the variance. How it

will effect -- howgranting the variance wll effect
t he surroundi ng properties and t he use and enj oynent
of their properties. And that's why the code

requires buffers between different types of |and
uses, conpatibility buffers. There are two ways to
achieve the inpact or the effect or the desired
i npact of a buffer and that's through plant materi al
and ot her physical barriers that will prevent noise
and odor and glare and all of those other things in
vi sual inpact from penetrating the buffer.

| think that under the circunstances that
this is a good solution. | think that if the bins --
if this variance request were denied and it was
possi ble to nove the bins 20 feet fromthe property
line instead of ten as proposed wthout a
requi renent which the code doesn't require would be
significant anount of |andscape buffering that's
being offered here to mtigate. | think the inpact
of the bins and of the activity associated with the
bi ns woul d be greater than with the granting of the
vari ance.

Sol thinkit's a-- 1 think that this is a
solution that brings us nore in conpliance with the
obj ective of the code then the requirenents of the
code would actually do. And so w thout going
through all of the seven criteria, briefly, | think
that this is a unique circunstance because if the
permtting scenario that occurred which we have
di scussed in nore detail then I think we need to.
And | think that granting the variance wll not
provide to the applicant a unique or any unique
benefits that aren't available to others. And |
believe that granting the variance wll not add a
negative inpact on the enjoynent of the adjacent
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property owners of their property, because | think
that by neeting the requirenents of the code you got
| ess protection then what this plan is going to
provi de.

| would like to attach conditions to the
approval as recommended by staff with -- Jon, do you
have any problenms, | got this handout from M.
Koehl er. He wants to change conditions one, two,
three and five, change the dates.

MR MACA LLIS: | can just go through them
one by one.

MR. BASEHART: Yeah, why don't you do that.

MR. MACGQ LLIS: The first condition staff
doesn't see any need to change he's only
recommendi ng a change by one day |ess. So staff
wll recommend that condition still remain that by
March 21, 1999. The second condition also would
remai n the same by March 25, 1999, the wall wll be
architecturally treated. Nunber three he's not
recomendi ng any changes that's consistent wth
what's --

MR. MOORE: \What?

CHAI RVAN  KONYK: Okay, he's going by his
anended conditions. | guess M. Koehl er was
referring to what the conditions were |l ast nonth. So
| think you should disregard what M. Koehl er gave
us because sone of those itens --

MR MACALLIS: Wll sonme of these |I'mjust
going to incorporate in.

CHAI RVAN  KONYK: Well, where are the
conditions in the staff report.

MR MACA LLI'S: Page 67.

CHAI RVAN KONYK: Ckay, lets | ook at that and
| think that will clear up the date thing. | think
they' ve already corrected the dates in here.

MR, MACA LLI S: The first condition M.
Koehl er was requesting that be changed to March 20,
1999 and staff is recommending that that remain at
March 21. It's only one day different.

CHAI RVAN KONYK:  So he's showing it February
17th to March 20, so he's going by | ast nonths staff
report that's where the problemw th the dates is.
So that's why | say everyone should refer to this
one for the dates.

MR. MACG LLI S: The second condition wll
read by WMarch 25, 1999 the walls wll be
architectural ly treated. And nunber three, shal
read by February 3, 1999, the legal point of
purchase sign shall be renoved. Condi ti on nunber
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four, I'll read it from M. Koehler's with mnor
nodi fication the gates located at the entrance to
the site off Vicliff Blvd., shall be kept closed,
except when vehicles are entering or leaving the
site, or during business hours, which are going to
be 8 aamto 5 p.m, when they may renmain open at a
width not to exceed 15 feet. This will ensure the
storage area is screened from the residential
street. The gate needs to be setback, as shown on
Site Plan, that's going to read exhibit 45
consi stent with the new nunber that was subnmtted at
the hearing today, presented to the Board of
Adj ustnent at the January 21, 1999 public hearing,
to ensure trucks do not stop in the road. Nunber --

CHAI RVAN KONYK:  So which condition are we
going with M. Koehler's or yours?

MR MACA LLIS: Just the way | read it.

MR. KCEHLER: It's acceptable.

MR. MACA LLI S: Nunber five, we wll be
going with M. Koehler's with a m nor nodification.
The | andscape planned details shown on Site Pl an,
Exhi bit 45, not 27, presented to the Board at the
January 21, 1999, public hearing, soon and so forth
as it reads. Condition nunber six, going with M.

Koehl er's | anguage with mnor nodification -- okay
this one we are going to go back and the Board can
direct ne how you want this to read. We woul d say

by February 21, 1999, the applicant shall submt a
Site Plan to the DRC comrittee for approval of the
final sites layout, for only the area effected by
the variance. This plan shall be consistent with
Exhibit 45, and |I'm reading from page 67 of the
backup material, presented to the Board of
Adj ustment, at the January 21, 1999, public hearing,
any nodi fication shall be reviewed by the BOA staff
to ensure the intent of the Board' s approval is
consi stent with proposed changes.

MR. BASEHART: M. Koehler says?

CHAI RVAN KONYK: |I's nunber six acceptabl e?

MR. KCEHLER: Let ne just check -- | think
it mght be | just want to ask Jon. Jon when you
say that we have to submt the site plan, is that --
and | appreciate your effort to limt the review
only to the area effected by the variance, the
publ i c access.

MR.  VH TEFORD: Before we get -- | don't
want to bel abor the point but nmy understandi ng Jon,
is that the Board of Adjustnent can approve the site
plan. It sounds -- if the DRC is not going to
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acconplish anything by reapproving what you've
approved then there's no sense in going to the DRC
The intent of going to the DRCwas to tie up sone of
those |oose ends associated with this piece of
property. This is not just one problem The
setback, the outdoor storage area is only one
probl emthe property is having.

They were cited by Code Enforcenent for a

couple of other things. Principally lack of
pavenent and drainage. And that's an itemthat's
still outstanding that they have a date certain to
resolve by Code Enforcenent. And our idea, of
course, is to tie together all | oose ends under one
plan, to be approved by the DRC. Not only for
ourselves but for the property owner as well. If

it's not going to acconplish that then there's no
sense in going to the DRC

CHAI RVAN KONYK:  Well, then does the staff
agree with that.

MR,  MACA LLI S: Before you cane in a
di scussion M. Basehart brought up, he asked the
same question. Wiy we're making themgo t hrough DRC
because we were concerned in enforcing these
conditions through the building permt stage. W
al ready realized that an error was nade on the first
floor of the building division when they issued
these two permts. That we wanted as you said for
i nformational purposes only, but | think M. Koehler
indicated later on in his discussion that he could
accept the condition that it's only on the effected
area. Wiich is typical what we do our site plan
approval on at the Board of Adjustnent. What ever
the DRC see's they usually at the DRC has to stick
to the effected area that you approved at the
heari ng.

MR.  WH TEFORD: If the concern is mssing
conditions | can assure you that the permts won't
be issue in error. | think going to the DRC is not
going to inprove our condition at all if any. W
have i n house procedures that | think would address
maki ng sure the conditions are correctly nonitored.
As | mentioned earlier the idea for ne at least in
going to DRC was to incorporate all of the other
el emrents that are approved today. There are sone
| oose ends here and this plan is not an accurate
reflection of what can be built or should be built
out there today.

CHAI RVAN KONYK:  Ckay, so what condition are
we going to go with on six. How are we going to
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read that condition?

MR, MACA LLI S: Well, that's up to the
Boar d.

MR.  RUBI N From nmy perspective six is
unnecessary.

MR VWH TEFORD:. For me if you go with the
| anguage that Jon was reading into the record --

MR RUBIN. As long as ****** the variance
pursuant to this drawing then that's the nost the
applicant can do. Any other process is --

MR MACALLIS: Bill is suggesting that you
go with nunber six the way it's worded because he
would Iike themto go through site plan review to
tie up all of the |oose ends. But if you're not
going with six he really doesn't want you to go with
t he amended one which | just read in.

CHAI RVAN KONYK:  Ckay.

MR. MACA LLI S: So if you want to keep it
the way it is now-- the way it is on page 67 that
is that they go to DRC, they tie up of the | oose
ends and we have a controlling site plan.

MR. BASEHART: That's what you're
recommendi ng. Leave it the way it is?

MR. VWHI TEFORD: That's what " m
recommendi ng. | know Denni s object trenendously.

MR.  KOEHLER: Qur point, again |'m not
speaki ng just for nyself but on behalf of ny clients
who feel very strongly about this. Is that the
| anguage that we've offered to you woul d acconpli sh
full control by the Board and certainly all other
permtting elenments of the county over the site plan
that we presented to you today.

MR VH TEFORD: What we don't want to do is
add any credibility to this plan and code. The
variances and those itens that have been addressed
by the variance, yes. And those conditions, yes,
but there are certain other things that need to be
done on this piece of property that this plan
doesn't accurately reflect. Principally paving and
dr ai nage.

MR. KOEHLER: M. Witeford wasn't here
earlier when we pointed out through M. Kerr's
testinmony that in fact we have prelimnary approval
fromthe -- or at | east there have been di scussi ons,
conceptual approval fromland devel opnent. For the
pavi ng and drai nage you see the retention area that
is shown on here as represented by our project
engi neer Charles Walton (ph).

MR. BASEHART: M feeling is sonewhere --
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MR. WHI TEFORD: That's true I wasn't here and
| apol ogi ze.

MR. BASEHART: My feeling is sonewhere in
bet ween. The Board of Adjustnent has considered this
overall site plan and | believe that generally
speaki ng that the code provi des that when the Board
of Adjustnment approves a site plan and you' re not
suppose to vary from that, or at | east
substantial ly. My concern is that it would go in
the DRC process and then the DRC woul d want to make
whol esal e changes to the site plan which then in ny
own mnd may or may not alter the way | woul d have
t hought about granting the variance in the first
pl ace.

So what 1'd like the condition to read is
that it has to go through the DRC process. And that
sol ves part of Jon problemthat being that we wll
now have a nylar that sonebody will have to | ook at
when they come in for permtting and then the
chances of sonething slipping through are slim
VWat | would like to have -- | would like the
condition to include an instruction fromthe Board
of Adjustnment that the only changes to the site plan
that the DRC should make are those that wll be
necessary to bring the plan into conpliance with the
code.

MR. WHI TEFORD: That's accept abl e.

MR. BASEHART: Except for what we've granted
t he vari ance.

MR. VWH TEFORD: Absol utely.

MR. BASEHART: That's how 1'd like that
condition to read.

CHAI RVAN KONYK: M. Koehl er, do understand
and agree with that?

MR. KCEHLER: | understand it | think M.
Basehart is making an attenpt to be Sol onon like in
hi s deci sions, recognizing the conpeting sides. W
do have deadlines that the Code Enforcenent Board
has set that |I'm sure will have to be slipped a
l[ittle bit if we're going to conply with this forma
DRC submi ttal

MR. VWH TEFORD: | think that we can comm t
to a -- we have several processes that nay be in
order to save a little tinme. W have a two day, a
two week and a five week DRC process. W can take
this to our two week process first, signature only,
pushi ng back any type of code enforcenent dates. W
don't want to ness with those dates.

MR. KCEHLER | have to ook to ny clients
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and tell them that under the circunstances | think
that this is perhaps the best that we can achieve in
termse of a condition involving site plan review.
It's expedited and | would recomrend to ny client
that they accept this revised condition involving
site plan approval. The clients indicate yes.

MR. M SROCH: One quick addendum to the
conditions and that is that we supply traffic flow
signage at this property as we tal ked about before.

CHAI RVAN KONYK:  And that woul d be anot her
condi tion?

MR. M SROCH. That would be in addition.

CHAI RVAN KONYK:  We're still getting through
t hem so.

MR. MACA LLI S: Six, we're okay on six.
Seven, staff would recomend it remain the way that
it is, no Variances shall be granted for the on-site
par ki ng and drai nage requirenents. And nunber ei ght
t he hours of operation shall be limted to 8 a.mto
5 p.m the business shall not operate on Sunday or
shall there be any outdoor activity on Sunday. And
nine, vehicles shall only ingress the site from
Vicliff Road and egress from Dal e Road.

MR. BASEHART: And appropri ate si gnage shal
be pl aced.

MR. MACG LLIS: | mght as well make anot her
one ten, the signage comng into the entrance. You
mean comng in off of the streets. GCkay, by --

MR. BASEHART: Wll if we're going to go

through a DRC process it wll be a two week --1'd
make it by --

MR MACA LLI S: Maybe we'll just put it on
the DRC Prior to DRC certification, the
controlling site plan shall clearly delineate

signage for vehicular ingress and egress via the
site.

MR. KOEHLER: That's absol utely accept abl e.

CHAI RVAN KONYK:  Ckay, is that your notion?

MR. BASEHART: That's ny noti on.

CHAI RVAN KONYK:  Ckay, we have a notion do
we have a second?

MR. M SROCH:  Second.

CHAI RVAN KONYK:  Second by M. M sroch, any
di scussi on?

( NO RESPONSE)

CHAI RVAN KONYK:  The only thing that I would
add to that is that | feel very strongly about the
entering on Vicliff Road and the exiting on Dale
Road and I would |i ke the owner to knowthat | would
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hold himtotally responsible for enforcingit, it is
his property. He should not let any vehicle enter
his property on Dal e Road and he should not |et any
vehicle exit his property on Vicliff Road. And I
think that is an extrenely inportant condition and
shoul d be taken very seriously. Anynore di scussion?
( NO RESPONSE)

CHAI RVAN KONYK:  Okay, we have a notion and
a second, all those in favor?
(ALL RESPOND AYE, EXCEPT MR. MOORE)

CHAI RVAN KONYK: All those opposed?

MR MACGA LLIS: Opposed.

CHAI RVMAN KONYK:  Mbtion carries five to one.

MR. KOEHLER: Thank you, Board nenbers.

CHAI RVAN KONYK:  Your wel cone.

STAFF RECOVMENDATI ONS

Approval with Conditions, based upon the follow ng
application of the standards enunerated in Article
5, Section 5.7.E. of the Pal m Beach County Unified
Land Devel opnment Code (ULDC). which a petitioner
must neet before the Board of Adjustnment may
aut hori ze a vari ance.

ANALYSIS OF ARTICLE 5, SECTION 5.7.E VARI ANCE
STANDARDS

1. SPECI AL CONDI TI ONS AND Cl RCUMSTANCES EXI ST
THAT ARE PECULI AR TO THE PARCEL OF LAND, BUI LDI NG OR
STRUCTURE, THAT ARE NOT APPLI CABLE TO OTHER PARCELS
OF LAND, STRUCTURES OR BU LD NGS IN THE SAVE
DI STRI CT:

YES. This comercially zoned site consists of
three parcels that were conbined in 1996 by the
current owner. The business originally was | ocated
primarily along Mlitary Trail, however the owner
of the business |lost a |ease on the parcel to the
south of Parcel 3 and had to purchase Parcel 1 in
order to keep the business in this location. The
site is located at the southeast intersection of
Mlitary Trail and Vicliff Road. Many of the
businesses in this area were established in the
1950's and are currently I egal non-conformng in
terms of use and/or structures. The Planning
Division in the early 1970's gave comrercial |and
use designation for a depth of 250 feet from
Mlitary Trail. This designation did not
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correspond to many of the existing uses or lot |ines
and has resul ted In sone situations of
inconmpatibility. Especially conmmercial uses al ong
Mlitary Trail and existing residential uses at or
beyond the 250 foot designation. This particular
property and lot 48 to the east have conmmerci al
| and use and zoning designation. There is a single
famly dwelling on lot 48, which is currently
occupi ed.

The site supports, Wllians Soils and Sod busi ness,
a 2,400 square foot building and an outdoor storage
yard. The majority of the activity on this property
occurs on Parcel 1, which supports the storage areas
and staging area for the vehicles |oading and
unl oadi ng | andscape materi als. As stated previously,
t he property owner, purchased the 3 parcels in 1996
and conbined them to support the |andscape
oper ati on. Several permts were applied for and
obtained from the county for inprovenents to the
site, including re-roofing, security fence along
Vicliff Road, concrete slab and walls for the
storage bins along the east property line. Wen the
storage area was designed and presented to the
County by the contractor it was in the required
set backs. The permt reviewer issued the permt in
error. The property owner has since been cited by
Code Enforcenent for this and ot her code viol ati ons.
The Code Enforcenent Board has given the property
owner until June, 1999 to correct all the violations
on site or fines of $75.00 a day will accrue.

The applicant's original variance application was
for five variances, three for setbacks and two to
reduce the required |andscape buffer. After
di scussing the nature of the variances, the
applicant agreed to staffs recomendation to
elimnate the |andscape buffer variance which in
turn reduced the setback variances by half. The
applicant's Landscape Architect has nmet wth staff
to discuss the type and quantity of |andscape
materials that need to be installed al ong the east
property |line where the 10 foot set back encroachnent
will occur inorder to mtigate this variance on the
adj acent properties. The | andscape material will be
mature at planting and provide an instant visua
buffer, of the storage area and trucks, from the
adj acent residential property.
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2. SPECI AL Cl RCUMSTANCES AND CONDI TI ONS ARE THE
RESULT OF ACTI ONS OF THE APPLI CANT:

NO. The property owner hired a contractor to design
and apply for building permts for the storage area.
The building application was submtted with the
storage area in the setbacks and was then issued a
permt by the Building Division in error. The
concrete slab and five 3 foot high concrete walls
were constructed and issued a Certificate of
Compl etion by the County Building Inspector. The
property owner is in violation for this setback
encroachnent in addition to not installing required
| andscapi ng and pavi ng on-site. The Code Enforcenent
Board has given the property owner until June, 1999
to correct all cited violations or a fine of $75.00
per day will accrue.

The applicant has been working with County staff to
find solutions to correcting the on-site violations.
The storage area, which is in the setbacks and the
subject of this variance, cannot be relocated
on-site. The site is limted in ternms of other
design options considering the nature of the
business in terns of storage and on-site circul ation
of vehicles. The storage area was | ocated al ong the
east property Iline to allow adequate on-site
circulation of the vehicles used to | oad and unl oad
t he | andscape materials. However, had the permt for
the storage area slab and walls not been issued by
the County in this location a violation would not
exi st today.

Both the contractor and county staff erroneously
created this.

situation. The property owner has spent $6,000 on
the concrete slab and wall's that support the storage
area. To renove the storage area would greatly
effect his use of the property, since there is no
vi abl e | ocation on site to support the storage area.
Wth the applicant's cooperation the |andscape
vari ances have been elimnated and the setback
variances reduced <considerably from what was
originally submtted to staff. In addition, the
appl i cant has been supportive of staff's concerns to
buffer the storage area to protect the adjacent
property owners from noise, views and dust
associated with the storage area. The proposed
upgrade of mature plant material will greatly reduce
the current inpact on the adjacent residents.
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3. GRANTI NG THE VARI ANCE SHALL CONFER UPON THE
APPLI CANT SPECI AL PRI VI LEGE(S) DENIED BY THE
COVPREHENSI VE PLAN AND THI S CODE TO OTHER PARCELS OF
LAND, BUI LDI NGS OR STRUCTURES, | N THE SAME DI STRI CT:
NO. This particular retail comercial wuse is
permtted in the CG zoning district by right. The
use as previously stated, has existed in this
general location for many vyears. It was only
recently that the current owner has purchased and
conbi ned the three parcels to create this site. Wth
t he expansion of the use onto Parcel 1, which is
adj acent to the residential use, and the
construction of the storage area into the setbacks
al ong the rear and side setbacks the applicant has
had to apply for setback variances. The intent of
the storage area not to be located in the setbacks
is to ensure a mnimum separati on between property
lines and structures. In addition, it ensures any
negati ve i npacts associated with the stored materi al
can be mtigated within the setback area wth
| andscapi ng or fencing.

As previously stated above, the applicant has agreed
to staffs recomendation to delete the |andscape
vari ances and upgrade the |andscape material to
provi de a visual and noi se buffer to the residenti al
use to the east. The buffering material wll be
planted at a mature height and wll provide an
instant solid buffer which will greatly inprove the
current situation. The applicant would be required
to plant trees 30 feet on-center with a 24 inch
hedge or wall, to neet mninmm |andscape code
requi renents, however, staff is recomendi ng that
since the storage area is within the setbacks that
t he | andscapi ng be upgraded to support a total of 18
cabbage palns planted 7 feet on center and a solid
Fl ori da Fancy Ficus hedge that will be planted at 6
feet in height in a 36 inch raised planter. This
upgraded plant material will add vertical buffering
to screen the dunp trucks that place fill in the
storage bins. Also, staff is recommending the
exi sting concrete wall be architecturally treated on
the outside with a nmaterial conpatible with the
area, which is a code requirenent. Currently the
wal | has exposed CBS bl ocks, which is unattractive
to the adjacent use.

4. A LI TERAL | NTERPRETATI ON AND ENFORCEMENT OF
THE TERM5 AND PROVI SIONS OF THI S CODE W LL DEPRI VE
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THE APPLI CANT OF RI GHTS COVMONLY ENJOYED BY OTHER
PARCELS OF LAND I N THE SAME DI STRI CT, AND WOULD WORK
AN UNNECESSARY AND UNDUE HARDSHI P

YES. The applicant's client has been in contact
with County staff for the past year trying to
address and resolve the code violations on this
property. The Code Enforcenent Board has given the
property owner till June, 1999 to correct the
violations or face a $75.00 a day fine. The
appl i cant has applied for the setback variances for
the storage area so it can remain in it's current
| ocation without costly renoval. The siteislimted
in ternms of other design options due to it
configuration and the nature of the wuse. The
property is conprised of three parcels of which one
is used only for vehicular access. The outdoor
storage is on Parcel 1, which is |located along the
eastern portion of the site.

Therefore, the granting of the variance with the
upgraded | andscaping will allow the storage area to
remain where it currently exists wthout costly
renoval of the concrete slab and walls. Also, with
the Code Enforcenent Oder and the staff's
recommended BA conditions, the site will be greatly
i nproved wi t h pavi ng and dr ai nage, | andscapi ng, etc.

5. THE APPROVAL OF VARIANCE IS THE M N MM
VARl ANCE THAT WLL ALLOW A REASONABLE USE OF THE
PARCEL OF LAND, BUI LDI NG OR STRUCTURE

YES. The applicant's ori gi nal application
submttal was for 5 variances, of which 2 | andscape
variances have been elimnated. The elimnation of
the |andscape variances has reduced the setback
vari ances to half what was originally requested. As
previously stated, this site has limted design
options that can accommpdate the relocation of the
storage area at this time. The applicant has
invested tinme and noney i n purchasing the properties
and expandi ng the business. Wth the required site
i nprovenents that will have to be conplied with by
June, 1999, the site will be brought into conpliance
wi th county regulations.

Therefore, the requested setback variances are
mnimal and will be mtigated by the upgraded
| andscape buffer that will be significantly greater
than what would be normally required by code. The
upgraded nunber of palmtrees from30" on center (5
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trees) to 8 feet on center (18) and the mature 6
Florida Fancy Ficus hedge will greatly reduce the
negative inpacts associated with the storage area
encroachi ng the set backs.

6. GRANT OF THE VARI ANCE WLL BE CONSI STENT
W TH THE PURPCSES, GOALS, OBJECTI VES AND PCOLI ClI ES OF
THE COMPREHENSI VE PLAN AND THI S CODE:

YES. This property has C/' 8 |and use designation
and CG General Commercial zoning designation. The
Conmp Pl an encourages intense commercial uses al ong

maj or commercial corridors like Mlitary Trail. The
use is permtted by right in this zoning district.
The site will be brought into conpliance with all

applicable code requirenments by June, 1999. The
applicant is making an effort to address the code
vi ol ations and obtain all necessary permts to bring
the site into conpliance.

7. THE GRANT OF THE VARI ANCE W LL BE | NJURI OQUS
TO THE AREA | NVOLVED OR OTHERW SE DETRI MENTAL TO THE
PUBLI C VELFARE:

NO. The set back encroachnents of 6.25 feet, 10 feet,
and 5 feet are mninmal considering the proposed
upgraded plant material that will be installed al ong
the property line to mtigate the negative inpacts
on the adjacent residenti al properti es. As
previously stated, the upgraded |andscaping w |
significantly exceed the m nimum code requirenent.
At the time of installation of the cabbage pal ns and
mature 6' Ficus hedge an instant vertical visua
barrier will be provided. Staff is reconmending a
condition of approval, that the |andscaping be
mai nt ai ned i n good condition at all tinmes, to ensure
the intent of the Board of Adjustnent's approval.
The overall site inprovenent t hat nmust be
i npl enented by June, 1999 will greatly inprove this
site in terns of addressing on-site paving &
dr ai nage, buffering, signage, etc.

ENG NEERI NG COMMVENT( S)

The requirenment that the Base Building Line for the
subject property be thirty (30) feet from the
centerline of Vicliff Road is hereby waived. The
Base Building Line is hereby established at the
exi sting south right-of-way line, being the north
property line of the subject properties identified
as Parcels One and Three on the submtted survey.
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(ENG
ZONI NG CONDI TI ON( S) :

1. By March 21, 1999, the property owner shalt
install the follow ng |andscape buffer along the
east property |ine:

a) Construct a raised 38 inch high and
10 foot wide planter along the entire I ength of the
eastern property line. The planter shall allow for
an opening in the bottomfor the root systemof the
trees and shrubs to penetrate the soil beyond. The
pl anter shall be resigned to include irrigation and
encourage the plant material to mature and fl ouri sh.

b) Install a mninum of 10 cabbage
pal ns, at a hei ght of:

i) 50% (9 trees)
installed at 16" clear trunk

i) 50% (9 trees)
installed at 8 <clear trunk All required palns to
be planted 8 feet on-center along the eastern
property line. where the storage area encroaches
setback in the planter; Sabal palns shall be
staggered to provi de t he maxi mumbuffering above t he
Fi cus hedge.

c) Install a 6 foot high Florida Fancy
Fi cus hedge in the raised planter.

d) The required Ficus hedge shall be
mai ntained at a height of 12' neasured from the
adj our ni ng property gr ade. ( DATE: MONI TORI NG
Landscape)

2. By March 25,1999, the existing CBS wall
shall be architecturally treated on all exterior
sides to be conpatible with the neighborhood, as
requi red by the ULDC. (DATE Mbnitoring-Zoni ng)

3. By February 3.1999, the |legal point of
purchase sign located along Viciff Road, shall be
removed (DATE MONI TORI NG zoni ng)

4. The gates located at the entrance to the
site off Vicliff Blvd., shall be kept cl osed, except
when vehicles are entering or leaving the site, or
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during business hours, 8 aamto 5 p.m, when they
may renmain open at a wwdth not to exceed 15 feet.
This will ensure the storage area is screened from
the residential street. The gate needs to be
setback, as shown on Site Plan, Exhibit 45,
presented to the Board of Adjustnent. At the January
21,1999 public hearing, to ensure trucks do not stop
in the road. (ONGO NG CODE ENFORCEMENT)

5. The | andscape pl an end details shown on Site
Plan, Exhibit 45, presented to the Board of
Adj ustnment, at the January 21, 1999, public hearing,
shall be submtted to the Building D vision

Landscape Section when applying for Landscape
approval of the on-site [|andscaping ( BLDG
PERM T- Landscape)

6. By February 21, 1999, the applicant shal
submt a final Site Plan to the Devel opnment Revi ew
Commttee for "Signature Only approval of the final
sites |ayout, which shall be consistent with the
ULDC code requirenments and the Board of Adjustnents
approval. This plan shall be consistent with Site
Plan Exhibit 45, presented to the Board of
Adj ustnent, at the January 21, 1999, public hearing,
any nodification shall be reviewed by the Board of
Adj ustnent staff to ensure the intent of the Board's
approval is consistent wth proposed changes,
( DATE; MONI TORI NG ZONI NG- URC)

7. No Variances shall be granted for the
on-si te parking and drai nage requi renents. (ONGO NG

8. The hours of operation shall belimted to 8
a.mto 5 p.m the business shall not be open on
Sunday or shall there be any outdoor activity on
Sunday. (ONGO NG CODE ENF.)

9. Vehicles shall only ingress the site from
Vicliff Road and egress from Dal e Road. (ONGO NG

10. Prior to DRC certification, the final Site
Plan shall reflect one-way in signage at Vicliff
Road and one-way out at Dal e Road (ZON NG DRC)



137

M5. BEEBE: Before you adjourn I'd like to
make a comment to the Board.

CHAI RVAN  KONYK: W're still conducting
busi ness here you'll have to take that outside.

VS. BEEBE: You need to keep the comments
anong yoursel ves during the hearing to a m ni num or
not at all because technically it violates the
sunshine laws when you're doing that. | can
actually read to you --

MR. W CHI NSKY: Does the County Conm ssion
uphel d that?

V5. BEEBE: They are not suppose to have
conversation anmong thenselves also during the
heari ngs unl ess everybody el se can hear it.

CHAI RVAN KONYK:  We know t hat you don't have
to read that to us. And | will tell you on record
that when | do have a conversation wth sonebody
anongst mnyself which I know | shouldn't do it's not
about the case.

M5. BEEBE: | realize that but unfortunately

CHAI RVAN  KONYK: kay, so then the next
thing we have is --

MR. BASEHART: Sonetines it's about what the
applicant is wearing.

CHAI RVAN KONYK:  Most often it is but [1'11
be happy to say that out loud if you want ne to.

The next itemis the -- has anybody been appoi nted
for district seven?
M5. MOODY: | haven't received anything.

CHAI RVAN KONYK: W had sonme absences at the
| ast neeting. M. Basehart was in court, M. More
was out of town, M. Cohen was sick and M.
Puzzitiello was on business. W need to decide if
these are going to be excused absences and we need
a notion if they are.

MR. BASEHART: Does it has to be from
sonebody that was here.

CHAI RVAN KONYK: | woul d i magi ne.

MR. M SROCH. So noved.

CHAI RVAN KONYK: M. M sroch nakes a notion
for excused absences, second by --

MR. W CHI NSKY: Second.

CHAI RVAN KONYK: By M. Wchinsky, all those
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in favor?
(ALL RESPOND AYE)

CHAI RVAN KONYK:  Mbtion carries unani nously.
| s there anything el se?

MR. MACA LLIS: This next nonth will be the
el ection of the chair.

MR. W CHI NSKY: Do we have a workshop or can
we pass that up this year?

MR MACALLIS: It's up to you.

MR. W CHI NSKY: | nean are we mandated to do
that or is it the pleasure of the Board?

MR, MACG LLIS: | think [ast year we didn't
do it until April.

MR. WCHI NSKY: | nove that we don't have a
wor kshop.

MR. BASEHART: O an abbreviated one at the
end of lets say next nonths neeting.

MR, MACG LLI S: Actually next nonth we've
got a heavy agenda so, 15 or 20 itens.

CHAI RVAN KONYK: Real I y?

MR. WCHI NSKY: Well, then I'lIl w thdraw ny
not i on.

CHAI RVAN KONYK: Ckay, notion to adjourn?

MR. M SROCH  So noved.

CHAI RVAN KONYK:  Second?

MR. RUBIN.  Second.

CHAI RVAN KONYK: Al those in favor?
(ALL RESPOND AYE)

CHAI RMVAN KONYK:  Mbtion carries unani nously.

(WHEREUPON THE MEETI NG WAS ADJOURNED)



139



